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Statement of Questions Presented * 


(1) Was the Commission’s order of July 22, 1966, im- 
proper because the Commission has no authority to issue a 
cease and desist order in this case without a full evidentiary 
hearing, under sections 15, 22 and 23 of the Shipping: Act, 
1916, as amended (46 U.S.C. 814, 821, and 822), Sections 
5 and 7 of the Adiminstrative Procedure Act (5 U.S.C. 
1004 and 1006), and the Commission’s own Rules of Prac- 
tice and Procedure (46 CFR 502.142) ? 


(2) Was the Commission’s decision of July 22, 1966, 
contrary to section 15 of the Shipping Act, 1916, in that it 
found that the Conference’s rate structure was unauthorized 
by the Conference’s approved agreement as a matter of 
law? 


*The Questions Presented were the subject of a Joint Stipula- 
tion between the parties which was approved by the Court by Order 
of September 22, 1966 (JA 20). 
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Jurisdictional Statement 


This petition is to review a final order of the Feceral 
Maritime Commission (hereinafter referred to as ‘‘(om- 
mission’’), served on July 22, 1966 in the Commission’s 
Docket No. 66-27, The Persian Gulf Outward Freight 
Conference (Agreement 7700)—Establishment of a Rate 
Structure Providing for Higher Rate Levels for Service 
via American-Flag Vessels versus Foreign-Flag Vessels, 
under the Shipping Act of September 7, 1916, ¢.451, 39 
Stat. 728, as amended, 46 U.S.C.A. §$§ 801, 842 (hereinafter 
referred to as ‘‘Act’’). Review is sought and jurisdiction 
of this court is based upon the provisions of the Act of 
December 29, 1950, ¢.1189, Section 3, 64 Stat. 1130, as 
amended, 5 U.S.C.A. § 1003. 

Pleadings showing the existence of jurisdiction are 
found in a petition to review filed with this Court (JA 1f). 


Statement of Facts 


The Persian Gulf Outward Conference, operating under 
a rate making agreement approved by the Federal Maritime 
Commission (Commission), is presently composed of Amer- 
ican steamship companies in the trade. Prior to late 1959, 
the Conference, however, was composed of both American 
and foreign steamship lines. 

The report and order of which review is sought in this 
proceeding relates to revisions in the Conference tariff 
which instituted two rates on some 500 items, one rate if 
the cargo was carried on American-flag vessels, and a 
second, lower, rate if the cargo was carried on a forvign- 
flag vessel. 

The underlying fact situation in this trade has recently 
been before this Court in Persian Gulf Outward Freight 
Conference v. F.M.C., No. 19322, Decided March 8, 1966, 
— U.S. App. D. C. —, 361 F. 2d 80. 

That case arose when the foreign flag lines serving this 
trade withdrew from the Persian Gulf Outward Freight 


Conference and reduced their rates and then later filed with 
the Commission for approval, pursuant to Section 15 of the 
Shipping Act, 1916, 46 U.S. C. § 814, a second rate-making 
agreement in the trade. The Conference filed a protest to 
the agreement submitted, but the Commission approved 
it, Agreement No. s900—Rate Agreement United States/ 
Persian Gulf Trade, § F. M. C. 712 (1965), holding in the 
majority opinion of two Commissioners, that: 


“The facts show there is substantially no present 
or foreseeable competitive relation between the 
parties in regard to either ports served, cargoes 
carried, rates charged, or services to shippers. 
Lacking any conflicting competitive conditions, the 
basic premises of the initial decision [which dis- 

ed the proposed agreement] vanish. The 

ing associations in a single 

id test for disapproving 

agreem 15, and the suppositions 

as to re-format resently approved Con- 

ference following disapproval, and of future strife 

and rate instability following approval, are not sup- 
ported by fact or reason.”’ 


Admiral John Harllee, Chairman of the Commission 
concurred, saying: 

“< As noted, the Conference, since they were priced 
out of the general cargo market by the rate war, are 
substantially limited to Government cargo [which 
must be carried on U.S.-flag vessels, 10 U. S. C. 
§ 263]; the independents carry commercial cargo. 
So long as the Conference is unable or unwilling to 
meet prevailin independent rates, no conflict will 
exist between the groups.’”’ 8 F. M. C. at 727. 


Commissioner Barrett dissented, upholding the Exam- 
iner’s decision that the second ratemaking group should 
be disapproved. Commissioner Hearn did not participate 
in the decision. 

The Conference appealed the decision in this Court, 
maintaining that they were in competition with the foreign- 
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flag 8900 group, but the Commission’s decision was affirmed, 
in the above-cited case. 

On November 10, 1965, the Conference filed an amend- 
ment to its agreement for approval, designated by the Com- 
mission Agreement No. 7700-9. The amendment would 
permit Conference members to act as agents for non- 
conference Lines. 

In response to a Commission request, the Conference 
explained the proposal by letter of December 10, 1965, 
(Addendum 34) in part, as follows: 


‘As you no doubt realize, the approval of the 
quoted language would not constitute approval under 
Section 15 of the agency arrangements which may be 
entered into. It merely insures that Agreement No. 
7700 will not be an obstacle to such arrangements. 
If a party were to agree to act as a steamship agent 
for another carrier in the trade, any such agree- 
ment which fell within the purview of Section 15 
would, of course, have to be filed with the Commis- 
sion.”’ 


The 8900 group protested the proposed agreement, the 
Conference replied, and, by letter of January 17, 1966, the 
Commission commented, in part: 


“During our conversation on Friday, January 7, 
1966, we expressed the belief that the protest filed 
by the ‘8900 Lines’ against approval of pemecat 
7700-9 would most likely be withdrawn if certain 
additional language were made part of that. agree- 
ment, Specifically, we suggested the inclusion of the 
following new sentence at the end of Article 4, as 
amended: 

‘No such agency arrangements may be imple- 
mented prior to spproral by the Federal Maritime 
Commission’ ’? (Addendum 35). 


Finally, in a letter of February 28, 1966, the Commission 
stated (Addendum 36) : 


“Tn our letter of January 17, 1966, copy enclosed, 
we expressed the belief that the protest filed by the 
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‘8900 Lines’ against approval of Agreement 7700-9 
would most likely be withdrawn if certain additional 
language which we suggested in our letter were made 
a part of that agreement. 

‘We have not received any word from you per- 
taining to the above matter. Further processing of 
Agreement 7700-9 is being held in abeyance pending 
advice from you as to the position of the parties to 
the a ment on the matter referred to. 

“<Your early reply will be greatly appreciated.”’ 


With the proposed amendment ‘‘in abeyance,’’ and the 
Commission’s decision approving the 8900 group affirmed, 
in the above-cited case decided March 8, 1966, the Confer- 
ence filed with the Commission, on March 10, 1966, effective 
March 11, 1966, a revision of its tariff providing two rates 
on some 500 items, one rate if the cargo was carried on 
American-flag vessels, and a second, lower rate if the cargo 
was carried on foreign-flag vessels. The American steam- 
ship lines which make up the Conference have chartered 
some foreign-flag vessels to carry at the foreign-flag rate, 
and have also, in one ease, transferred owned foreign-flag 
vessels from other trades to the Persian Gulf trade to 
handle this traffic. 

Two levels of rates were used, it can be shown, by an 
independent in this trade, and in the U. S./India trade. 
It was also used, it can be shown, in the North Atlantic 
trade before the war. 

On April 19, 1966, the Commission instituted the pres- 
ent proceeding and ordered the Conference to show cause 
why the tariff revisions should not be declared unlawful 
and why the rates should not be stricken from the tariff. 

The Commission, in its Order to Show Cause, specifi- 
cally stated that: 


“This proceeding shall be limited to the sub- 
mission of memoranda of law...’’ (JA 25) 
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The Conference submitted a memorandum of law, but 
protested that the Commission was not authorized to take 
action in this matter until it had held a fall evidentiary 
hearing, under Sections 15, 22 and 23 of the Shipping Act, 
1916, as amended, 46 U. S. C. §§ 814, 821 and 822, Sections 
5 and 7 of the Administrative Procedure Act, 5 U. S. C. 
§§ 1004, 1006, and the Commission’s own Rules of Practice 
and Procedure, 46 C. F. RB. § 502.142. 

Furthermore, the Conference pointed out that the rates 
it had filed were pursuant to its approved Section 15 u\gree- 
ment which stated in Article 1: 


“This agreement covers the establishment and 
maintenance of agreed rates, charges and practices 
for or in connection with transportation of cargo 
by members of this Conference.”’ 


It pointed out that a full evidentiary hearing would show 
that the rates set by the tariff revision were nothing new, 
having been used in this trade and an adjacent one, as has 


been stated, as well as in the North Atlantic trade before 
the war. A memorandum of law in reply was filed by the 
Commission’s Hearing Counsel, and the Commission heard 
oral argument on June 22, 1966. 

By a Report and Order of July 22, 1966, of which 
review is sought herein, the Commission found that the 
rates contained in the Conference’s challenged tariff were 
not authorized by the Conference’s agreement, F. M. C. 
Agreement No. 7700, as amended, and ordered the Confer- 
ence to cease and desist from carrying cargo at such rates 
prior to approval of the rate structure under Section 15 
of the Shipping Act, 1916; and further ordered the rates 
in question stricken from the Conference’s tariff. 

The Report is signed by Commissioners Harllee, Pat- 
terson and Hearn. Commissioners Barrett and Day did 
not participate (JA 6). 

The Conference thereupon filed its Petition for Re- 
view of this Commission action (JA 1). 


6 


Statutes Involved 


The relevant part of all statutes involved are set 
out in the appendix. 


Statement of Points 


1. The Commission’s Order to strike items from the 
Conference tariff and to cease and desist from charging 
these rates was unauthorized and contrary to law because 
the Conference was not given an evidentiary hearing be- 
fore the Order was issued. 


A. Section 23 of the Shipping Act, 1916, as amended. 


B. The Administrative Procedure Act and the Com- 
mission’s Rules of Practice and Procedure. 


C. The Commission has consistently recognized that it 
does not have the power to issue cease and desist orders 
without full evidentiary hearings and the Courts agree. 


2. The Commission’s decision that the rates set by 
the Conference at issue here were in violation of section 
15 of the Shipping Act, 1916, as amended, was in error. 

A. Section 15 specifically states that it is inapplicable 
to tariff rates agreed upon by approved conferences. 

B. The setting of these rates was authorized by the 
Conference’s approved agreement. 


C. The rates were competitive and not anti-competitive 
in nature. 


D. Project Bates. 


E. If there were any doubt that the rates set did not 
violate section 15, an evidentiary hearing would have set- 
tled the matter. 
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Summary of Argument 


This case involves the efforts of an American-Flag 
Steamship Conference, which operates under a Commission- 
approved ratemaking agreement, to compete with a second 
group of carriers in the trade, all of whose vessels fly 
foreign flags. Because the Conference was using Amer- 
ican ships with American crews its operating costs were 
substantially higher and the foreign-flag group was able to 
offer lower freight rates on many items. In order to 
compete for these cargoes the Conference members brought 
foreign-flag vessels into the trade and revised the Con- 
ference tariff so that on a number of commodities it offered 
one rate if the commodity was carried on an American-flag 
ship and a different, lower rate if the commodity was 
carried on a foreign-flag Conference ship. 

The Federal Maritime Commission issued a show cause 
order which required the Conference to show why it should 
not be ordered to strike these items from its tariff and 
cease and desist from implementing them. The order spe- 
cifically stated that the proceeding would be limited to 
memoranda of law and oral argument. 

The Commission issued its order to strike and cease 
and desist a month after oral argument, without takiag any 
evidence at all. The record does not contain a copy of 
the tariff at issue or a copy of the Conference Agreement 
which the Commission held did not authorize the setting 
of the questioned rates. It did not contain, in particular, 
evidence of the methods of setting rates that were used 
in this and adjacent trades, or any other evidence of the 
factual background, with which to interpret the provisions 
of the Conference Agreement, although the Contferenve 
pointed out in its memoranda of law and at oral aryament 
that it was impossible to make such a determination as 
the Commission proposed without such facts. The Con- 
ference specified the facts it planned to develop at an 
evidentiary hearing and explained their clear relevance to 


8 


the issues presented but the Commission refused to hold 
an evidentiary hearing and nevertheless issued its cease 
and desist order. 

The Commission’s decision was contrary to law because 
section 23 of the Shipping Act, 1916, as amended, states 
that orders shall be issued ‘‘only after full hearing’ and 
no such hearing was accorded the Conference here. Fur- 
thermore it is clear that the Commission’s proceeding was 
subject to sections 5 and 7 of the Administrative Pro- 
cedure Act and in fact the Commission’s Rules of Practice 
and Procedure require this. Section 7(c) of the Adminis- 
trative Procedure Act accords to the Conference the right 
to present oral or documentary evidence, to submit re- 
buttal evidence and to conduct such cross-examination as 
may be required. The Conference was denied this right 
in this proceeding. The Commission states that there is 
no dispute as to the facts—which is simply not the case— 
and that “‘the only issue involved in this proceeding’’ is 
“‘the legal issue of whether or not the two level rate sys- 
tem is authorized by the approved Agreement 7700” (JA 
12). 

The Commission thinks that the rates the Conference 
has set are something new and surprising and that they 
are analogous to fact situations where the Commission has 
held that a ‘“‘new scheme’’, ‘‘a new course of conduct’’, 
and ‘‘a new means of regulating competition’? were not 
authorized by approved Conference agreements. The Con- 
ference can show, given an evidentiary hearing, that there 
is nothing new about the rates it has set, in this trade and 
an adjacent trade. Furthermore, the Commission has held 
that the thrust of section 15 is directed against ‘‘anti- 
competitive agreements”’ and it is the purpose of the rates 
the Conference has set to make it more competitive with 
a competing group of carriers so that by no stretch of 
the imagination could they be characterized as an ‘“anti- 
competitive agreement’’. 
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Consequently the facts the Conference wishes to show 
are a necessary part of any proper ‘‘legal determination’’ 
of the issue the Commission says is presented in this 
proceeding. 

The Commission’s decision that the rates in question 
here constitute an unauthorized section 15 agreement is 
im error. 

In the first place, section 15 specifically excepts tariff 
rates set by approved Conferences from its scope. 

Secondly, it is clear that the Conference Agreement 
covers the rates set here and this would be demonstrated, 
if there were any doubt, if the Conference were allowed 
to present its evidence. 

Moreover, even if this were not true, the rates in 
question increase competition in the trade and are in no 
sense anti-competitive and thus, under Commission de- 
cisions, not contrary to law. 

Most conferences approved by the Commission offer 
‘<project rates’? which are lower rates than their regular 
tariff rates and are applied to cargo destined for certain 
industrial developments. This is another factor which 
shows that the setting of two rates on a given commodity 
by a Conference is not illegal. 

It can be seen, then, that the Commission was without 
authority to issue the Order, as to which review is sought 
herein, without an evidentiary hearing, and that the Con- 
ference rates do not constitute an unfiled section 15 agree 
ment. 
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ARGUMENT 
I. 


The Commission’s order was unauthorized. 


The Commission, in its Report and Order, held that 
the tariff revisions in question were not authorized by the 
Conference’s agreement and constitute an unfiled agree- 
ment required to be filed for prior approval by the Com- 
mission under Section 15 of the Shipping Act, 1916, 46 
U. S. C. 814, and ordered the Conference to strike the 
items from the tariff and that it 


‘cease and desist from carrying out prior to Com- 
mission approval its two-level system of rates based 
on vessel flag’’ (JA 18). 


The Commission is not authorized to issue such an 
order until it has held a full evidentiary hearing under 
§§ 15, 22 and 23 of the Shipping Act, 46 U. S. C. 814, 821 
and 822, §§ 5 and 7 of the Administrative Procedure Act, 
5 U.S. C. 1004, 1006, and the Commission’s Rules of Prac- 
tice and Procedure, 46 C. F. R. 502.142. In this case, as 
has been seen, the Commission limited its proceeding to 
the submission of memoranda of law. 


Section 23 of the Shipping Act, 1916, 46 U. S. C. 822, 
states: 
‘‘Orders of the [Commission] relating to any 
violation of this Act shall be made only after full 
hearing, and upon sworn complaint or in proceedings 
instituted of its own motion.’’ 


The Commission’s Rules of Practice and Procedure 
require: 


“46 C. F. B. 502.142. Hearings required by 
statute. In ® * * adjudication proceedings in which 
a hearing is required by statute, formal hearings shall 
be conducted pursuant to section 7 of the Administra- 
tive Procedure Act.’’ 
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This is in conformity with Section 5 of the Administra- 
tive Procedure Act, 5 U. S. C. 1004, which provides: 


“In every case of adjudication required by stat- 
ute to be determined on the record after opportunity 
for an agency hearing ° * * (b) The agency shall 
afford all interested parties opportunity for * * ° 
(2) * * * hearing, and decision upon notice and in 
conformity with sections 7 and 8.’’ 


Section 7(c) of the Administrative Procedure Act, 5 
TT. S. C. 1005(c) provides: 


«6e © © Every party shall have the right to present 
his case or defense by oral or documentary evidence, 
to submit rebuttal evidence, and to conduct such 
cross-examination as may be required for a full and 
true disclosure of the facts.’’ 


These passages from the Administrative Procedure Act 
are intended to be applicable. In this case § 23 requires 
that orders ‘‘shall be made only after full hearing.’’ 


In Morgan v. U. S., 298 U. S. 468, 481 (1936), the Su- 
preme Court explained the requirement of a statute specify- 
ing ‘‘full hearing’’ in the following words: 


‘‘The requirement of a ‘full hearing’ has obvious 
reference to the tradition of judiciary proceedings 
in which evidence is received and weighed by the 
tryer of the facts * * * The ‘hearing’ is the hearing 
of evidence and argument.’’ See also Morgan v. 
U. S., 304 U. S. 1 (1938). 


The Attorney General’s Manual on the Administrative 
Procedure Act (1947) explained that such a statute makes 
the provisions of §§ 5, 7 and 8 of the APA applicable. The 
manual states at p. 42: 


‘‘Other statutes authorizing agency action which 
is clearly adjudicatory in nature, such as the revoca- 
tion of licenses, specifically require the agency to 
hold a hearing but contain no provision expressly 
requiring decision ‘on the record’, For example, the 
Secretary of Agriculture may issue cease and desist 
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orders under section 312 of the Packers and Stock- 
yards Act, 1921 (7 U. S. C, 213), only after ‘notice 
and full hearing’, and these orders are made review- 
able under the Urgent Deficiencies Act. The Depart- 
ment of Agriculture has always assumed that these 
orders must be based upon the evidentiary record 
made in the hearing, and the courts have held that 
upon review the validity of an order issued under 
the Packers and Stockyards Act must be determined 
upon the administrative record. Tagg Bros. & Moor- 
head v. United States, 280 U. S. 420 (1930). Jt 
seems clear that administrative adjudication exer- 
cised in this context is subject to sections 5, 7 and 
8.”? (Emphasis supplied) 


Davis emphasizes that such a statutory requirement 
must be respected even when the only questions presented 
are legal questions, as the Commission alleges herein: 


“The statutory requirement of hearing should be 
respected when substantial issues are presented. 

“The argument that a hearing may be dispensed 
with because the only questions are legal questions, 
not factual ones, and because FCC v. WJR, 337 U.S. 
265, 69 S. Ct. 1097, 93 L. Ed. 1353 (1949) holds that 
oral arguments may be dispensed with on issues of 
law, is inapplicable because the argument does not 
reach the statutory requirement.’’ Davis, Adminis- 
trative Law Treatise, § 6.05 (Supp. 1965 at 241). 


Section 23 of the Shipping Act requires that Commis- 
sion orders be made only after full hearing. Thus, it is 
clear that the Administrative Procedure Act requires that 
adjudication exercised in this context be in conformity with 
§§5, 7 and 8 of the APA. Both the House and the Senate 
reports on the Administrative Procedure Act show that 
Section 7 of the act requires a hearing in such a case as this. 
S. Rep. No. 752, 79th Cong., 1st Sess. (1945), H. R. Rep. 
No. 1980, 79th Cong., 2d Sess. (1946). Both said: 

“‘Except as applicants for a license or other priv- 


ilege may be required to come forward with a prima 
facie showing, no agency is entitled to presume that 


13 


the conduct of any person or status of any enter- 
prise is unlawful or improper.’’ (S. Doc. No. 248, 
79th Cong., 2d Sess. (1946) at 208, 270.) 


The Commission’s decision presumes, as did the Order 
To Show Cause, that there is no dispute as to the facts 
despite the assertions of the conference to the cortrary, 
and its specification of the evidence that would support its 
position. The Commission refused to receive any evidence 
from the conference before issuing its order. 

The Commission’s position, in the light of Section 23 of 
the Shipping Act and the Administrative Procedure Act, 
is clearly improper. 

The Final Report of the Attorney General’s Committee 
on Administrative Procedure, 1941, which was relied on 
heavily by the framers of the Administrative Procedure 
Act, points out that it is an essential element of a fair 
administrative hearing that the forum be prepared to 
receive and consider the relevant evidence offered loy the 


party against whom adverse action is taken. 


‘“‘Before adverse action is to be taken by an 
agency, whether it be denying privileges to an appli- 
cant or bounties to a claimant, before a cease-and- 
desist order is issued or privileges or bounties are 
permanently withdrawn, before an individual is 
ordered directly to alter his method of business, or 
before discipline is imposed upon him, the individual 
immediately concerned should be apprised not only 
of the contemplated action with sufficient precision 
to permit his preparation to resist, but, before final 
action, he should be apprised of the evidence and 
contentions brought forward against him so that he 
may meet them. He must be offered a foram which 
provides him with an opportunity to bring his own 
contentions home to those who will adjudicate the 
controversy in which he is concerned. The forum 
itself must be one which is prepared to receive and 
consider all that he offers which is relevant to the 
controversy. 

‘“‘These may properly be termed the funcamen- 
tals ordinarily requisite to a fair hearing leacling to 
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adverse action against an individual.’? Final Report 
of Attorney General’s Committee on Procedure, 
1941, at 62. 


But there is another, equally important, consideration. 
The Commission says that in this proceeding purely ‘‘le- 
gal’’ questions are presented. But if this is so, it is for the 
courts, rather than the agency, to decide the law in the last 
analysis, under Section 10(e) of the APA, as both the 
House and Senate Reports state: 


‘‘This section provides that questions of law are 
for courts rather than agencies to decide in the last 
analysis * ° *.”? S. Rep. No, 752, 79th Cong., 1st 
Sess. (1945) ; H. B. Rep. No. 1980 (1946) ; S. Doc. No. 
248, 79th Cong., 2d Sess (1946) 214, 278 


Farthermore, the courts must decide questions of law 
independently as Rep. Walter, the sponsor of the bill in the 
Honse, pointed out in explaining the bill on May 24, 1946: 


‘*Subsection (e) of section 10 requires courts to 
determine independently all relevant questions of 
law, including the interpretation of constitutional or 
statutory provisions and the determination of the 
meaning or applicability of any agency action.”’ 
S. Doe. No. 248, 79th Cong., 2d Sess. (1946), 370. 


It is impossible to see how the Court can make an inde- 
pendent determination of such ‘‘legal’’ questions on the 
record before it. The record does not even include the 
tariffs ordered to be withdrawn. It does not include a copy 
of the agreement, F. M. C. Agreement No. 7700, which the 
Commission maintains does not authorize the rates con- 
tained in the challenged tariff, and of course, it does not 
contain any information as the rate making customs of the 
trade involved, which the conference considers to be a neces- 
sary element in any decision as to whether Agreement No. 
7700 as approved by the Commission was intended to cover 
the setting of the rates challenged here. 

The Court cannot, as it might in the usual case in which 
an evidentiary record is available, rely on the expertise of 
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the Commission. For the Commission maintains that the 
question presented is a purely legal one and as to such 
questions, the Commission is not the best authority, as was 
said in Chicago, M. St. P. d P.R. Co. v. Aloette Peat Prod- 
ucts, 253 F, 2d 449, 454 (9th Cir. 1958) as follows: 


‘‘Conclusions of law by the Commission, while 
entitled to respectful consideration by the Courts, do 
not have the same finality as its findings cf fact. 
Levinson v. Spector Motor Co., 330 U. S. 649, 67 
S. Ct. 931, 91 L. Ed. 1158.”’ 


If the Court is going to make an independent interpre- 
tation of §§ 15 and 23 of the Shipping Act, 1916, as they 
are to be applied to the situation presented here, it must 
have a factual framework in which to make its decision, 
as Professor Jaffe points out: 


‘‘Interpretation is not made in the abstract; it is 
made on the basis of a case. The Court can deal 
with only the factors presented in that case. It can- 
not interpret a significance of other factors until it 
is made aware of them.’’ Jaffe, Judicial Control of 
Administrative Action. 563-4 (1965). 


Accordingly, in order for the Court to make its inde- 
pendent determination of the legal questions the Commis- 
sion says it has decided it must have a record before it 
which it does not have in this case. 

What the Commission is attempting to do in this case 
is to get by judicial interpretation powers denied it by 
statute. Section 9(a) of the Administrative Procedure Act, 
5 U.S. C. 1008(a) is designed to deal with such an attempt, 
as Rep. Walter pointed out in explaining the provision: 


‘‘The basic premise of the section, if I may re- 
peat, is that agencies are not authorized to invent 
sanctions or relief or to attempt to apply or grant 
them beyond the limitations of authority within 
which they operate.”? S. Doc. No. 248, 79th Cong., 
2d Sess. (1946) at 368. 
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Under Section 23 of the Shipping Act, the Commission 
may not issue orders except after full evidentiary hearing, 
and it should not be allowed to expand its powers through 
the courts. The Interstate Commerce Commission recog- 
nized this in Frozen Food Express, Extension-Indiana & 
Ohio, 1966 Federal Carriers Cases 735977 (January 11, 
1966). 


“The entry of a cease and desist order, however, 
requires, under section 204(c) ‘notice and hearing’ 
which applicant did not receive in this proceeding. 
In such a case, section 9(a) of the Administrative 
Act, to the effect that 

‘No sanction shall be imposed or substantive 
role or order be issued except within jurisdiction 

i to the agency and as authorized by 

Ww 


clearly renders the recommended entry of a cease 
and desist order here ineffective and a nullity.”’ 


An extended discussion of this requirement is found in 
Note, Necessity For Hearing Before Enforcing Order of 
Interstate Commerce Commission, 43 Yale L. J. 1300 (1934) 
and an analysis of the statutory provisions in this regard 
is found in Chicago Junction Case, 264 U. S. 258, 265 n. 9, 
10( 1924). 

It is thus clear that a full evidentiary hearing cannot 
be dispensed with before the Commission makes a finding 
of violation of Section 15, and that such a finding is neces- 
sary before the Commission may issue an order in this 
matter. 

The Commission has recognized that it does not have 
the power to issue cease and desist orders without full 
evidentiary hearings by asking Congress for this power at 
least four times, in 1961, 1962, 1963 and 1965. 

When the Shipping Act, 1916, was amended in 1961, 
the Secretary of Commerce, in a letter appended to the 
House Report on the amendments asked for this power in 
a section entitled ‘‘ Additional Recommendations of the 
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Department and the Board’’ [now Commission]. The letter 
said: 

‘+1. The Board should be given the power to 
enter cease and desist orders of an interlocutory 
nature prior to the completion of full evidentiary 
hearings. * * * 

“‘This recommendation is designed to enable the 
Board to act more swiftly in protection of the public 
interest where acts of questionable legality are put 
into issue before the Board, either by sworn com- 
plaint of an injured party, or by the Board on its 
own motion. Sometimes the questionable acts may 
have an important and adverse impact upon certain 
persons or interests. It is believed desirable that, 
instead of awaiting the termination of full admin- 
istrative proceedings, including hearing, decision by 
the examiner, exceptions thereto, argument before 
the Board, and decision by the Board, the Board 
should have the power to maintain or restore the 
status quo upon a prima facie showing of irreparable 
damage, substantial injury to the public interest, or 
little likelihood of success on the merits.’? H.-R. 
Rep. No. 498, 87th Cong. 1st Sess. (1961) p. 22. 


Again, in its Annual Report for the Fiscal Year 1962, 
transmitted November 30, 1962, the Federal Maritime 
Commission asked for this power saying: 


““6, This recommendation would enable Commis- 
sion to maintain the status quo where conduct of ques- 
tionable legality is under review by the Commission, 
and there is occurring meanwhile substantial injury 
to the public interest, or irreparable harm to public 
or private interests. The power sought is similar 
to that now possessed by other regulatory agencies. 
As noted under Litigation, the U. S. Court of Appeals 
for the District of Columbia has recently held that 
the Commission lacks such authority.”? Annual Re- 
port, 1962, p. 22. (Emphasis added.) 


Under ‘“‘litigation’’, the Commission cited the case: 
“Trans-Pacific Freight Conf. of Japan, et al. 
v. F. M. C. and U.S. A. (112 U. S. App. D. C. 290], 
302 F 2d 875 (D C Cir), in which it was held that 
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the Commission lacks the power to issue an interim 
cease and desist order to maintain the status quo 
pending its findings and decision on a controversy 
before it’? Annual Report, 1962, p. 19. 


In this case, this Court said: 


“‘Congress has repeatedly demonstrated that it 
knows how to make an express delegation of author- 
ity to issue interim cease and desist orders when 
it so desires. See, e.g., 15 U.S. C. A. $45(b) (Fed- 
eral Trade Commission); 16 U. S. C. A. $820 
(Federal Power Commission) ; 29 U.S. C. A. §160(c) 
(National Labor Relations Board); see also Ship- 
ping Act $17, 46 U. S. C. A. $816. Frequently, 
Congress has expressly provided that an agency can 
obtain this form of relief by applying to an appro- 
priate District Court. See, eg, 15 U. S. C. A. 
§$§ 53(a), 68e(b), 69g(b), 70f (Federal Trade Com- 
mission) ; 49 U.S. C. A. §§ 5(8), 43 (Interstate Com- 
merce Commission). 

e 2 ° 


‘‘We will not lightly assume that Congress has 
attempted to confer injunctive powers on this or any 
other administrative agency. 

‘‘Our examination of the statute and the admin- 
istrative interpretation of it does not support the 
Board’s contention that Congress has granted it 
the authority it bas here sought to exercise.’’ 302 
F. 2d 879-880. 


In the following year, the Commission’s Annual Re- 
port for the fiscal year 1963, of August 15, 1963, stated 
that its efforts to secure this bill were continuing: 


“Legislative Recommendations.—All but two of 
the legislative recommendations contained in the 
Commission’s report for fiscal year 1962 were in- 
corporated into draft bills which have been sub- 
mitted for clearance within the executive branch. 
The Commission is anxious that these bills receive 
the attention of the Congress at an early date. 

“‘Not submitted as yet are the following two 
proposals which are under study within the Com- 
mission: *° * °’? [The bill giving the Commission 
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power to issue cease and desist orders prior to a 
full evidentiary hearing was not one of the two.] 
(Annual Report, 1963, p. 24.) 


Two years later, on May 27, 1965—less than a year 
before the Order to Show Cause in this proceeding, and 
well after the decision in every court case cited by the 
Commission in support of its decision—Admiral Flarllee. 
the Chairman of the Commission, appeared before Senator 
Douglas, at hearings of the Subcommittee on Federal Pro- 
curement and Regulation of the Joint Economic Commit- 
tee and stated that the Commission did not have this 
power and was continuing to ask Congress for it. The 
exchange was as follows: 


‘‘Admiral Harllee. Well, actually, this is the one 
piece of legislative authority that we are asking. We 
don’t have power, as a matter of fact, to take— 

‘‘Chairman Douglas. You don’t have power to 
suspend. 

‘¢‘ Admiral Harllee. To suspend. We don't have 
this power. We don’t have power to take any action 
until after notice and hearing. 

‘‘Now, this came up with regard to the Latin 
American surcharge, where there was a Latin Amer- 
ican surcharge which was imposed—and, again, this 
case is before us for adjudication. 

‘“We sought an injunction in the case, for the 
reasons that—the general type of reason that you 
have outlined with regard to Sapphire. 

“The court, after rather lengthy deliberations, 
and some compliments to our Solicitor’s Office on it 
—Mr. Moskowski’s office—denied our injunction pri- 
marily on the basis that it was a matter of equity, 
and we would have to carry forward the burden of 
proof in the case which there wasn’t really time to 


0. 

‘“We, therefore, are seeking the type of injunctive 
power, or the type of power to go to a court and not 
have to carry the burden, but rather be credited with 
the expertise of forming an initial opinion, which 
would do the type of thing you have in mind. 

“Chairman Douglas. Get a cease-and-desist 
order. 
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‘‘Admiral Harllee. Yes. And we are seeking 
this type of legislative power. It is clear to us, after 
the loss of this case—we have only lost two, actually, 
out of a great many—that we should seek this power. 

“So we actually—regardless of what you may 
say about this case, we don’t have the power to do 
anything different at this time. We are seeking that 
power’? (Emphasis added). Hearings before the 
Subcommittee on Federal Procurement and Regula- 
tion of the Joint Economic Committee, 89th Cong., 
1st Sess., pp. 384-385 (May 27, 1965). 


The case Admiral Harllee referred to was F. M. C. v. 
Atlantic & Gulf/Panama Canal Zone, et al., 241 F. Supp. 
766 (S. D. N. Y. 1965). In that case, the Conference had 
imposed a surcharge on cargo because of a longshoremen’s 
strike, and in the Commission’s Docket No. 65-7, Imposition 
of Surcharge at United States Atlantic & Gulf Ports, the 
Commission instituted a proceeding to investigate—as in 
the present case—possible violation of Section 15, and 


other sections of the Shipping Act, 1916. 

The Commission went into U. S. District Court to seek 
an injunction to enjoin collection of the surcharge. The 
Commission explained, in its final opinion in the case why it 
took that action: 


“<In the absence of the authority to suspend rates, 
pendente lite, the Commission sought an injunction 
against respondents’ imposition of the surcharges in 
order to maintain the status quo until this proceed- 
ing could be completed.’’? Docket 65-7, supra, 

F. M. C. (1966) p. 3, n. 3 (emphasis in part, 
added). 


The Court declined to issue the injunction. Tenney, 
D. J., said: 


“In the case of the Commission, not only has 
Congress not authorized it to issue cease and desist 
orders, but, in addition, as distinguished from other 
Py aay agencies (see, e.g., 15 U. S. C. §53(a) 
(1963) (Federal Trade Commission); 29 U. S. C. 
§160(j) (1956) (National Labor Relations Board)), 
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see Note, Interim Injunctive Relief Pending Admin- 
istrative Determination, 49 Colum L. Rev. 1124 n. 
3 (1949)) Congress has not specifically authorized 
it to obtain this interim injunctive relief by applica- 
tion to an appropriate District Court. 

e e e 


‘‘ Accordingly, what the Court is doing herein is 
not to disrupt the regulatory and rate scheme of an 
agency (Arrow Transp., supra), or to invest the 
Commission with a cease and desist power that it was 
not granted pursuant to statute (Trans-Pacific 
Freight Conference of Japan, supra); rather, the 
Court is exercising its inherent power, not that of the 
Commission, pursuant to 28 U. S. C. § 1337 (1962) 
to prevent irreparable harm and maintain the status 
quo pending an administrative decision, applying 
traditional concepts of equity jurisprudence. The 
Commission, in its petition, alleges violations of the 
Shipping Act. Accepting those allegations as true 
for the purposes of a determination as to jurisdic- 
tion, I believe that the Court has both the power to 
act and the duty to do so as well. 

‘“However, having decided that this Court is 
vested with jurisdiction, I approach wHat I perceive 
to be the main obstacle to the granting of the relief 
herein, namely, whether the Commission has mace 
the requisite showing to entitle it to the drastic rem- 
edy of a preliminary injunction.’’ 241 F. Supp. at 
775-77. 


Thus, over the years, the Federal Maritime Commission 
repeatedly admitted that it does not have the power to 
issue cease and desist orders, both by direct statement and 
by requesting the power of Congress. Moreover, the fact 
that Congress failed to give the Commission this power 
when it requested it at the time of the 1961 amendments 
to the Shipping Act, or since, is an eloquent demonstration 
that Congress did not intend the Commission to have this 
power. The Courts have accordingly recognized that 
where the Commission has failed to give a full evidentiary 
hearing, it may not issue cease and desist orders. 

Nevertheless the Commission dismisses the contention 
of the Conference that the Commission may not issue cease 
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and desist orders prior to a full evidentiary hearing as 
‘‘without merit’? (JA 15). The Commission dismisses 
the Trans-Pacific Fretght Conference case, supra, in these 
words: 


“‘That case merely held that the Commission could 
not issue cease and desist orders against the imple- 
mentation of provisions in a conference agreement 
which had been approved by the Commission and had 
not thereafter been found to be unlawful.’’ 


This should be compared with the Commission’s expla- 
nation of that case in its 1962 Annual Report, p. 19:* 


“Trans-Pacific Freight Conf. of Japan, et al. v. 
F.M. C. and U. S. A., 302 F. 2d 875 (D. C. Cir.) in 
which it was held that the Commission lacks the 
power to issue an interim cease and desist order 
to maintain the status quo pending its finding and 
decision on a controversy before it.’’ 


The Commission then seizes on a footnote in that opin- 


ion which states: 


“In Pacific Coast European Conference—Payment 
of Brokerage, 5 F. M. B. 65 (1956), the Board as- 
serted the authority to issue a cease and desist order 
prohibiting the parties from carrying out an unap- 
proved agreement. We need not express a view as 
to whether such an order is within the Board’s au- 
thority. But we note that different considerations 
might well be involved in such a case. Cf. Isbrand- 
tsen Co. v. U. S., 211 F. 2d at 57 (Board not allowed 
to let dual-rate contract go into effect prior to ap- 
proval). At 879, footnote 8.’’ (JA 15) 


The case to which the footnote refers is a very different 
one from this case, because, although the Commission said 
it was deciding the matter on oral argument as a matter 
of law, it actually held hearings before an Examiner from 


*See also Alcoa S. S. Company v. F. M. C., 120 U. S. App. 
D.C. , 348 F. 2d 756, 758, n 5 (1965) ; Arrow Transp. Co. v. 
Southern R. Co., 372 U. S. 658, 672, n. 24 (1963). 
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January 25, to February 3, 1955 and accepted ‘‘affidavits of 

fact,’ 4 F. M. B. 699. Here, however, the Commission 

specifically limited the proceeding to memoranda of law. 
The Commission goes on to say: 


“That the power of this Commission to issue 
cease and desist orders preventing the carrying out 
of unapproved agreements is a necessary corollary 
to the requirement that such agreements obtain ap- 
proval before they may be carried out has been rec- 
ognized by the Courts. [Footnote 15] See eg., 
Trans-Pacific Frgt. Conf. of Japan v. Federal Mari- 
time Com’n., 314 F. 2d 928, 935-936 (9th Cir. 1963) 
upholding the Commission’s issuance of a cease and 
desist order against the carrying out of neutral body 
a without prior Commission approval.’’ (JA 
1 


The Commission has again relied on a case where there 
was a hearing before an Examiner and a full proceeding 
before the Commission, 314 F. 2d at 932. Moreover, the 
Court said in that case: 


“The question always is whether the determina- 
tion of the board or commission has ‘warrant in the 
record’ and a reasonable basis in law.’’ (Emphasis 
added) 314 F. 2d at 935. 


Finally the Commission relies on American Export £ 
Isbrandtsen Line v. F. M. C., 334 F. 2d 185 (9th Cir. 1964). 
Here again, the Commission relies on a case where it would 
have considered the facts before issuing its order, for it 
allowed affidavits of fact to be submitted, and petitioners 
‘¢did not avail themselves of that opportunity to call to the 
attention of the Commission any fact which they disputed 
* © ©) and thus waived their right to a full evidentiary 
hearing. In this case, the Conference has raised such. facts. 

The Commission rejects these arguments in these 
words: 


‘Respondents attempt to distinguish the order used 
in the instant case from that used in the Pacific 
Coast case on the ground that the order which forms 
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the basis of this case did not provide for the sub- 
mission of affidavits of fact. This is a distinction 
without a difference. The ‘order to show cause’ in 
this proceeding recited that ‘ [t]he issues raised here- 
in do not involve any disputed issues of fact requir- 
ing an evidentiary hearing. ...’ Respondents have 
set forth the material facts on pages 2 and 3 of their 
reply to the order to show cause. These facts are 
not in dispute and have been, as noted above, in- 
corporated verbatim into this report. * * * Respond- 
ents do request a full evidentiary hearing ‘to develop 
the facts relating to whether the two-level rate struc- 
ture at issue here is employed now, or was recently 
employed in the foreign commerce of the United 
States, as well as other facts bearing on the allegedly 
anti-competitive nature of these tariff revisions and 
their effect on the foreign commerce of the United 
States.’ Such additional facts bearing on the opera- 
tion or probable operation of a two-level rate system 
may well be important in a proceeding to determine 
the approvability of the system. They are, however, 
irrelevant in the resolution of the only issue involved 
in this proceeding—the legal question of whether or 
not the two-level rate system is authorized by ap- 
proved Agreement 7700”? (JA 12). 


The ‘‘legal question”’ involved here, is very much a mat- 
ter of fact, as petitioner pointed out in its memorandum 
of law and on oral argument. As will be seen, the Com- 
mission relies, in answering the question, on cases which 
deal with a ‘‘new scheme,”’ ‘‘a new course of conduct,’’ and 
“a new means of regulating competition”? (JA 18). The 
Conference can show, given an evidentiary hearing, that 
there is nothing new or startling about the rates it has set. 
Consequently, such facts are a necessary part of any 
proper ‘‘legal’’ determination of this question. Similarly, 
it will be seen that the fact that an agreement is not anti- 
competitive in nature must be considered in deciding the 
§ 15 issue. 

There is no doubt that the Commission knows how to 
proceed properly in such a case as this. In its Order To 
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Show Cause in F. M. C. Docket No. 66-52, In the Matter Of 
The Petition Of New York Freight Bureau (Hong Kong) 
For A Declaratory Order, served October 4, 1966, the 
Commission recognized the requirements imposed on it 
by a statutory direction that orders ‘‘shall be made only 
after full hearing.’? Referring to the similar requirement 
of Section 15 itself, the Commission prescribed the follow- 
ing procedure in that case: 


“‘Under section 15, we are empowered ‘by order, 
after notice and hearing.’ to modify or disapprove 
any agreement found to be in violation of the Act. 

‘Accordingly, the members of the New York 
Freight Bureau (Hong Kong) are hereby notified, 

ursuant to our authority under section 15 of the 

hipping Act, 1916, that we intend to modify Agree- 
ment 5700-4 by deleting subparagraphs 10(b), 10(c), 
10(d), and 10(e) and by adding new paragraphs 12 
through 16, as set forth in the Appendix A hereto. 

‘‘We see no need for the taking of evidence in 
this proceeding since no genuine issues of material 
fact are presented. The modifications to Agreement 
No. 5700-4, which the Commission proposes to make 
as specified in this notice, have twice been considered 
and ‘approved’ by the Commission as satisfying the 
requirements of section 15 and General Orders 7 
and 9. Should any of the parties to this proceeding 
consider that there are disputed issues of fact which 
are relevant to this proceeding, such facts shall be 
specified with particularity by means of affidavits 
setting forth such facts, together with a statement of 
their relevance to the issue in question. Should any 
other parties dispute these facts by a similar aff- 
davit, the disputed issues of fact, if relevant, will be 
set down for an evidentiary hearing.”’ 


No such procedure was followed in the present case 
where the conference was not allowed to submit affidavits 
of any kind. The procedure followed by the Commission 
in the present case is clearly improper (see Far East Con- 
ference v. F. M. C., No. 19,790, decided September 2, 1965). 


The Supreme Court has described the importance of 
facts to legal determinations of the Commission in F. M. C. 
v. Isbrandisen, Inc., et al., 356 U. S. 481, 498 (1958), where 
it said: 


«s__ . in certain kinds of litigation practical consider- 
ations dictate a division of functions between court 
and agency under which the latter makes a prelim- 
inary, comprehensive investigation of all the facts, 
analyzes them, and applies to them the statutory 
scheme as it is construed. Compare Denver Union 
Stock Yard Co. v. Producers Livestock Marketing 
Assn., ante, p. 282. It is recognized that the courts, 
while retaining the final authority to expound the 
statute, should avail themselves of the aid implicit 
in the agency’s superiority in gathering the relevant 
facts and in marshaling them into a meaningful pat- 
tern. Cases are not decided, nor the law appropri- 
ately understood, apart from an informed and par- 
ticularized insight into the factual circumstances of 
the controversy under litigation’’ (Emphasis added). 


Tt has been seen that the Commission was without power 
to issue an order that rates be stricken from a tariff and 
that the Conference is to cease and desist from using them 
without holding a full evidentiary hearing, and that the 
Commission’s arguments to the contrary are not valid. 


Il. 


The Commission’s § 15 determination was in error. 


In any event, even if the Commission had such power, 
the rates in question here do not constitute an unfiled agree- 
ment under Section 15 and are fully authorized by the Con- 
ference’s Section 15 agreement. 

Section 15 provides, in part: 


‘¢‘Any agreement and any modification or cancel- 
lation of any agreement not approved, or disap- 
proved, by the Commission shall be unlawful, and 
agreements, modifications, and cancellations shall be 
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lawful only when and as long as approved by the 
Commission; before approval or after disapproval 
it shall be unlawful to carry out in whole or in part, 
directly or indirectly, any such agreement, modifica- 
tion, or cancellation; except that tariff rates, fares, 
and charges, and classifications, rules and regula- 
tions explanatory thereof * * * agreed upon by ap- 
proved conferences, and changes and amendments 
thereto, if otherwise in accordance with law, shall 
be permitted to take effect without prior approval 
upon compliance with the publication and filing re- 
quirements of section 18(b) hereof and with the pro- 
visions of any regulations the Commission may 
adopt’? (Emphasis supplied). 


Clearly, the italics words are intended on their face to 
prevent the result reached by the Commission in this case. 

The Commission’s attempt to warp this obvious mean- 
ing by a reference to legislative history is inaccurate, to 
say the least. It is said: 


‘As the House Merchant Marine and Fisheries Com- 
mittee stated in reporting on what eventually be- 
came Public Law 87-346: ‘[W]Je construe the pur- 
pose of this provision to be that individual rate 
changes by the Conference need not be approved . .. 
The difficulty stems from the fact that in many in- 
stances conferences may insert rules and regula- 
tions in their tariffs which have the effect of restrict- 
ing competition in a manner not reasonably to be in- 
ferred from the basic agreement.‘ [Footnote 14] 
H. Rept. 498, S7th Cong., p. 19. Because of this 
‘difficulty’, the Committee suggested striking of the 
words ‘tariffs of’ preceding ‘rates, fares, and 
charges.’ As enacted, in accordance with this recom- 
mendation, the provision reads simply ‘tariff rates, 
fares, and charges. ...’ ”? (Emphasis added) (JA 15). 


Reference to the cited page will show the quoted lan- 
guage comes from comments of the Secretary of Com- 
merce/Federal Maritime Board letter appended to the 
House Report as a routine departmental report! 

This citation is, therefore, most extraordinary. 


28 


The change in language from “tariffs of?’ to ‘‘tariff”’ 
rates, ete. obviously does not change the meaning of the 
statute in this context. A mere rate action is not intended 
to come within the meaning of Section 15. Y 

The Commission (JA 13), then makes an analogy 
to cases which have been reviewed by Courts holding that 
separate Section 15 approval is required of dual rate con- 
tracts and a rule prohibiting brokerage payments, Isbrand- 
tsen Co. v. U. S., 93 U. S. App. D. C. 293, 211 F. 2d 51 
(D. C. Cir. 1954), American Union Transport v. U. S., 103 
U.S. App. D. C. 229, 257 F. 2a 607 (D. C. Cir. 1958). 

Both these cases were decided prior to the insertion of 
the above language in Section 15. Moreover, even before 
this amendment, the Commission and the courts held that 
the modification of tariffs does not require section 15 ap- 
proval, Empire State H’way Ass’n, v. American Export 
Lines. 5 F. M. B. 565 (1959), affirmed, Empire State H’way 
Ass’n. v. F. M. B., 110 U. S. App. D. C. 208, 291 F. 2d 336 
(1961). 

The Commission also relies on a case finding that a port 
equalization rule requires separate Section 15 approval. 
American Export & Isbrandtsen L. v. F. M. C., supra. 
Clearly, such a system is not the same as the conference’s 
tariff revisions which merely changed the rates set on its 
usual commodities. Finally, the Commission relies on its 
own decision in Joint Agreement-Far East Conference and 
Pac. W. B. Conf., 8 F. M. C. 553 (1965) for the proposition 
that a separate approval must be obtained for ‘‘activity 
the nature and manner of effectuation of which cannot be 
ascertained by a mere reading of the basic agreement.’’ 
Such a proposition is nothing but an archaic application of 
the concept that words have a ‘‘plain meaning’’ extrinsic 
of the facts surrounding them. This concept has no founda- 
tion in modern law. 

In any event, the Conference, in its approved agree- 
ment, is authorized to set rates by Article 1 which states: 


“‘This agreement covers the establishment and main- 
tenance of agreed rates, charges and practices for or 
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in connection with transportation of cargo by mem- 
bers of this Conference.’’ 


That this language is intended to authorize the setting 
of rates would seem without doubt, but the Conference has 
indicated that it could show that the fact situation sur- 
rounding such rates and the trade make it clear that this is 
the meaning of this provision, if it were given an eviden- 
tiary hearing. Moreover, such a hearing would show that 
the rates set by the Conference do not constitute a ‘‘new 
scheme’’, ‘‘a new course of conduct”’, or ‘‘a new means of 
regulating competition’? within the meaning of the cases 
cited by the Commission (JA 13) that held novel actions 
by Conferences not to be covered by their approved section 
15 agreements. 

Furthermore, section 15 is intended to cover only anti- 
competitive agreements, Volkswagenwerk A. G. v. Marine 
Terminals Corp., 6 SRR 685, 690 (1965). The Commission 
has also stated: 


‘¢Section 15 is concerned with competitive rela- 
tionships and the limited lessening of competition 
in the furtherance of our maritime transportation 
policy. Thus, to determine if an agreement falls 
within the requirements of section 15, we must con- 
sider in the interest of uniform, enlightened regula- 
tion to what extent the agreements affect competi- 
tion.”? Agreement No. T-4; Term. Lease Agree., 
Long Beach, Calif., 8 F. M. C. 521, 529 (1965). 


It is clear that even if the Commission were correct in 
holding that the rates set by the Conference constitute a 
separate agreement not covered by the Conference’s ap- 
proved section 15 agreement, the rates are designed to | 
make the Conference more competitive with the foreign-flag 
rate making group in the trade and are definitely not anti- 
competitive in nature and thus not subject to section 15. 

Also important to such a determination is the fact that 
almost all conferences offer ‘‘project rates,’’ lower rates, 
different than their tariff rates, for cargo destined for 
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large industrial developments. The Commission rejects 
this point in Note 11 (JA 14), by saying that it has never 
said that this almost universal practice is legal under Sec- 
tion 15. It also, of course, has neglected to say—if this 
comment is accepted—that these rates are not legal, despite 
the fact that it has had an Examiner’s report, cited in the 
note, before it reporting fully on the matter, for more than 
a year. 

The Examiner, moreover, pointed to clauses similar to 
Article 1 in this agreement as the basis for setting such 
rates. Fact Finding Investigation No. 8,6 S. BR. R. 535, 544 
(May 28, 1965). 

It is unrealistic for the Commission to say that this re- 
port, which has been in its hands for more than a year, can 
be given no weight at all. 

It has thus been seen that even if the Commission had 
the authority to issue the order at issue here without an 
evidentiary hearing—which it does not—the Commission’s 


decision that the rates set by the Conference constitute an 
unfiled section 15 agreement is an erroneous reading of the 
law. 


Summary 


It has been seen that the Commission in its Order To 
Show Cause specifically limited this proceeding to the sub- 
mission of memoranda of law and oral argument thereon. 
No opportunity was given petitioner to establish the rele- 
vant facts which it was necessary to take into consideration 
in order to make a proper determination as to whether or 
not the rates instituted by the petitioner were in violation 
of $15 of the Shipping Act, 1916, as amended. Under these 
cireumstances, the Commission was without authority to 
issue a cease and desist order without a full evidentiary 
hearing. 

The Commission’s decision on the § 15 issue, reached 
pursuant to this improper procedure, was in error. 
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In the first place, § 15 of the Shipping Act, as amended 
in 1961, specifically states that tariff rates, fares and 
charges agreed upon by approved conferences shall be per- 
mitted to take effect without prior approval and the Com- 
mission’s attempt to avoid this clear statutory language 
by reference to the legislative history is completely ineffec- 
tive in that the portion of the legislative history cited is not 
a quotation from the House Committee on Merchant Marine 
and Fisheries, as the Commission Report states, but rather 
is from a letter to the committee from the Commission’s 
predecessor, the Federal Maritime Board, and Congress 
took no action as a result of that letter which is relevant 
here. 

In the second place, the rates set by the Conference 
were set pursuant to its approved agreement. The cases 
cited by the Commission’s Report are not controlling or 
applicable to this situation. If there were any doubt in 
this regard it would have been cleared up if the Conference 
had been allowed to show the practices of this and sur- 
rounding trades and thus demonstrate that the rates were 
not new or unusual but were rather a well understood 
method of rate-making in the trade. 

Moreover, even if the rates were said to be not covered 
by the Conference’s approved section 15 agreement they 
are designed to increase competition with the foreign-flag 
rate making group in the trade and thus are not the sort 
of anti-competitive actions covered by section 15. 

The Commission’s decision therefore should not be 
allowed to stand. 


Conclusion 


For the foregoing reasons, petitioner prays that this 
Court: 


1. Hold that the Commission report and final order of 
July 22, 1966 was without basis in law and contrary to Sec- 
tion 15 of the Shipping Act, 1916, as amended; 


2 Vacate the Commission’s decision and remand the 
decision to the Commission with instructions to hold a full 
evidentiary hearing in this proceeding before making a de- 
termination pursuant to Sections 15 and 22 of the Shipping 
Act, 1916. 


3. Grant such other and further relief as the Court may 
deem appropriate. 


Respectfully submitted, 


Exaer C. Mappy, 
Rowatp A. Capone, 
Barpvrs Evanson, 

120 Broadway, 

New York, N. Y. 10005. 


and 


The Farragut Building, 


900 Seventeenth St., N. W., 
Washington 6, D. C. 


October 19, 1966. 


Kreurs, Campsery & Keatrxe, 
420 Broadway, 
New York, N. Y. 10005. 


and 


The Farragut Building, 
900 Seventeenth St., N. W., 
Washington 6, D. C. 

of Counsel. 
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ADDENDUM 
70349 


December 10, 1965 
Mr. William Levenstein, Chief 
Division of Carrier Agreements 
Office of Foreign Regulation 
Bureau of Compliance 
Federal Maritime Commission 
Washington, D. C. 20573 


Re: A17-9-1/7700-9 :32 


Dear Mr. Levenstein: 


We wish to refer to your letter of November 26, 1965 
in which you ask for a comprehensive explanation of the 
following sentence from proposed Agreement No. 7700-9. 


‘‘Nothing in the Agremeent shall prevent the 
parties to this Agreement from acting as agents for 
other common carriers in the trade.”’ 


The intent of the parties is to insure that nothing in 
Agreement No. 7700 will prevent the parties from acting 
as steamship agents or general steamship agents for other 
common carriers in the trade. 

As you no doubt realize, the approval of the quoted 
language would not constitute approval under Section 15 
of the agency arrangements which may be entered into. It 
merely insures that Agreement No. 7700 will not be an 
obstacle to such arrangements. If a party were to agree 
to act as a steamship agent for another carrier in the 
trade, any such agreement which fell within the purview 
of Section 15 would, of course, have to be filed with the 
Commission. 

Yours very truly, 


Kreum, Campsec, & Kearime 
By: 
Barpvin Envarson 
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FeperaL Marrrme CoMMISSION 
Washington, D. C. 20573 


Jan 17 1966 


In reply refer to: 
A17-9-1/7700-9 :32 
Mr. Elmer C. Maddy 
Kirlin, Campbell & Keating 
120 Broadway 
New York, New York 10005 


Dear Mr. Maddy: 


During our conversation on Friday, January 7, 1966, we 
expressed the belief that the protest filed by the “¢8900 
Lines” against approval of Agreement 7700-9 would most 
likely be withdrawn if certain additional language were 
made part of that agreement. Specifically, we suggested 


the inclusion of the following new sentence at the end of 
Article 4, as amended: 


“No such agency arrangements may be imple- 
mented prior to approval by the Federal Maritime 
Commission.”’ 


We have not received any further word from you per- 
taining to the above matter. If the parties to Agreement 
7700-9 are agreeable to our suggestion, we would appreciate 
their early attention to the filing with the Commission of 
a revised agreement including the above-quoted wording. 


Sincerely yours, 


/s/ William Levenstein 
Wruutam Levenstern, Chief 
Division of Carrier Agreements 
Office of Foreign Regulation 
Bureau of Compliance 
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Feperay Manrrme Comission 
Washington, D. C. 20573 


Feb 28 1966 


In reply refer to: 
A17-9-1/7700-9 :32 


Mr. Elmer C. Maddy 
Kirlin, Campbell & Keating 
One Twenty Broadway 
New York, New York 10005 


Dear Mr. Maddy: 


In our letter of January 17, 1966, copy enclosed, we 
expressed the belief that the protest filed by the ‘‘8900 
Lines’”’ against approval of Agreement 7700-9 would most 
likely be withdrawn if certain additional language which 
we suggested in our letter were made a part of that agree- 
ment. 

We have not received any word from you pertaining 
to the above matter. Further processing of Agreement 
7700-9 is being held in abeyance pending advice from you 
as to the position of the parties to the agreement on the 
matter referred to. 

Your early reply will be greatly appreciated. 


Sincerely yours, 


/s/ William Levenstein 
Wruum Levesstery, Chief 
Division of Carrier Agreements 
Office of Foreign Regulation 
Bureau of Compliance 
Enclosure 


APPENDIX 
RELEVANT PORTIONS OF STATUTES® INVOLVED 


A. Shipping Act of September 7, 1916, c. 451, 39 Stat. 728, 
as amended, 46, U. S. C. A. 801-842. 


Section 15, 39 Stat. 733, as amended, 46 U. S. C. A. 814 


Every common carrier by water, or other person subject 
te this chapter shall file immediately with the Commission 
a true copy, or, if oral, a true and complete memorandum, 
of every agreement with another such carrier or other per- 
son subject to this chapter, or modification or cancellation 
thereof, to which it may be a party or conform in whole or 
in part, fixing or regulating transportation rates or fares; 
giving or receiving special rates, accommodations, or other 
special privileges or advantages; controlling, regulating, 
preventing, or destroying competition; pooling or appor- 
tioning earnings, losses, or traffic; allotting ports or restrict- 
ing or otherwise regulating the number and character of 
sailings between ports; limiting or regulating in any way 
the volume or character of freight or passenger traffic to be 
carried; or in any manner providing for an exclusive, pref- 
erential, or cooperative working arrangement. The term 
‘‘agreement’’ in this section includes understandings, con- 
ferences, and other arrangements. 

The Commission shall by order, after notice and hearing, 
disapprove, cancel or modify any agreement, or any modifi- 
cation or cancellation thereof, whether or not previously 
approved by it, that it finds to be unjustly discriminatory or 
unfair as between carriers, shippers, exporters, importers, 
or ports, or between exporters from the United States and 
their foreign competitors, or to operate to the detriment of 
the commerce of the United States, or to be contrary to the 
public interest, or to be in violation of this chapter, and 


* Statutes below are quoted from U. S. C. A. 
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shall approve all other agreements, modifications or cancel- 
lations. No such agreement shall be approved, nor shall 
continued approval be permitted for any agreement (1) ¥ 
between carriers not members of the same conference or 
conferences of carriers serving different trades that would 
otherwise be naturally competitive, unless in the case of 
agreements between carriers, each carrier, or in the case of 
agreements between conferences, each conference, retains 
the right of independent action, or (2) in respect to any 
conference agreement, which fails to provide reasonable 
and equal terms and conditions for admission and readmis- 
sion to conference membership of other qualified carriers 
in the trade, or fails to provide that any member may with- 
draw from membership upon reasonable notice without 
penalty for such withdrawal. 

The Commission shall disapprove any such agreement, 
after notice and hearing, on a finding of inadequate policing 
of the obligations under it or of failure or refusal to adopt 
and maintain reasonable procedures for promptly and fairly 
hearing and considering shippers’ requests and complaints. 

Any agreement and any modification or cancellation of 
any agreement not approved, or disapproved, by the Com- 
mission shall be unlawful, and agreements, modifications, 
and cancellations shall be lawful only when and as long as 
approved by the Commission; before approval or after dis- 
approval it shall be unlawful to carry out in whole or in 
part, directly or indirectly, any such agreement, modifica- 
tion, or cancellation; except that tariff rates, fares, and 
charges, and classifications, rules, and regulations explana- 
tory thereof (including changes in special rates and charges 
covered by section 813a of this title which do not involve a 
change in the spread between such rates and charges and 
the rates and charges applicable to noncontract shippers) 
agreed upon by approved conferences, and changes and 
amendments thereto. If otherwise in accordance with law, 
shall be permitted to take effect without prior approval 
upon compliance with the publication and filing require- 
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ments of section 817(b) of this title and with the provision 
of any regulations the Commission may adopt. 

Every agreement, modification, or cancellation lawful 
under this section, or permitted under section 813a of this 
title, shall be excepted from the provisions of section 1-11 
and 15 of Title 15, and amendments and Acts supplernentary 
thereto. 

Whoever violates any provision of this section or of 
section 818a of this title shall be liable to a penalty of not 
more than $1,000 for each day such violation continues, to 
be recovered by the United States in a civil action: Provided 
however, That the penalty provisions of this section shall 
not apply to leases, licenses, assignments, or other agree- 
ments of similar character for the use of terminal property 
or facilities which were entered into before the date of en- 
actment of this Act, and, if continued in effect beyond said 
date, submitted to the Federal Maritime Commission for ap- 
proval prior to or within ninety days after the enactment of 
this Act, unless such leases, licenses, assignments, or other 
agreements for the use of terminal facilities are disap- 
proved, modified, or canceled by the Commission and are 
continued in operation without regard to the Commission’s 
action thereon. The Commission shall promptly approve, 
disapprove, cancel, or modify each such agreement in ac- 
cordance with the provisions of this section. As amended 
Oct. 3, 1961, Pub. L. 87-346, § 2, 75 Stat. 763; Feb. 29, 1964, 
Pub. L. 88-275, 78 Stat. 148. 


Secrion 22, 39 Stat. 736, as amended, 46 U. S. C. A. 
§ 821. 


Compuaints To Boarp anp INVESTIGATIONS 


Any person may file with the Federal Maritime Board 
a sworn complaint setting forth any violation of this chap- 
ter by a common carrier by water, or other person subject 
to this chapter, and asking reparation for the injury, if any, 
caused thereby. The Board shall furnish a copy of the 
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complaint to such carrier or other person, who shall, within 
a reasonable time specified by the Board, satisfy the com- 
plaint or answer it in writing. If the complaint is not satis- 
fied the Board shall, except as otherwise provided in this 
chapter, investigate it in such manner and by such means, 
and make such order as it deems proper. The Board, if the 
complaint is filed within two years after the cause of action 
accraed, may direct the payment, on or before a day named, 
of full reparation to the complainant for the injury caused 
by such violation. 

The Board, upon its own motion, may in like manner 
and, except as to orders for the payment of money, with 
the same powers, investigate any violation of this chapter. 


Szcriox 23. 39 Stat. 736, as amended, 46 U. S. C. A. 
§ 822. 


Oxpers or Boagp MabDE ONLY AFTER Foi Hearne 


Orders of the Federal Maritime Board relating to any 
violation of this chapter shall be made only after full hear- 
ing, and upon a sworn complaint or in proceedings insti- 
tated of its own motion. 

All orders of the Federal Maritime Board, other than 
for the payment of money, made under this chapter, as 
amended or supplemented, shall continue in force until its 
further order, or for a specified period of time, as shall be 
prescribed in the order, unless the same shall be suspended, 
or modified, or set aside by the Board, or be suspended 
or set aside by a court of competent jurisdiction. 


B. Review Act of December 29, 1950, c. 1189, 64 Stat. 1129- 
1132, as amended, 5 U.S. C. A. 1031-1042. 


Secriox 2, 64 Stat. 1129, as amended, 5 U.S. C. A. 1032. 


Jvxispicrion or Courts OF APPEALS 


The court of appeals shall have exclusive jurisdiction 
to enjoin, set aside, suspend (in whole or in part), or to 
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determine the validity of, all final orders (a) of the Fed- 
eral Communications Commission made reviewable in ac- 
cordance with the provisions of section 402(a) of Title 
47, and (b) of the Secretary of Agriculture made under the 
Packers and Stockyards Act, 1921, as amended, and under 
the Perishable Agricultural Commodities Act, 1930, as 
amended, except orders issued under section 210(e), 217a 
and 499¢(a) of Title 7, and (c) such final orders of the 
United States Maritime Commission or the Federal Mari- 
time Board or the Maritime Administration entered under 
authority of the Shipping Act, 1916, as amended, and the 
Intercoastal Shipping Act, 1933, as amended, as are now 
subject to judicial review pursuant to the provisions of 
section 830 of Title 46 and (b) of the Atomic Energy 
Commission made reviewable by section 2239 of Title 42. 

Such jurisdiction shall be worked by the filing of a 
petition as provided in section 1034 of this title. 


Section 3, 64 Stat. 1130, 5 U. S. C. A. 1033. 


VENUE 


The venue of any proceeding under this chapter shall 
be in the judicial circuit wherein is the residence of the 
party or any of the parties filing the petition for review, 
or wherein such party or any of such parties has its prin- 
cipal office, or in the United States Court of Appeals for 
the District of Columbia. 


Section 4, 64 Stat. 1130, 5 U.S. C. A. 1034. 


Review oF Orvers; Tie; Notice; CoNTENTS OF 
Petrrion ; SERVICE 


Any party aggrieved by a final order reviewable under 
this chapter may within sixty days after entry of such order, 
file in the court of appeals wherein the venue as prescribed 
by section 1033 of this title lies, a petition to review such 
order. Upon the entry of such an order, notice thereof 
shall be given promptly by the agency by service or publica- 
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tion in accordance with the rules of such agency. The 
action in court shall be brought against the United States. 
The petition shall contain a concise statement of (a) the 
nature of the proceedings as to which review is sought, (b) 
the facts upon which venue is based, (c) the grounds on 
which relief is sought, and (d) the relief prayed. The 
petitioner shall attach to the petition, as exhibits, copies 
of the order, report, or decision of the agency. The clerk 
shall serve a true copy of the petition upon the Attorney 
General of the United States by mailing by registered 
mail, with request for return receipt, a true copy to the 
agency and a true copy to the Attorney General. 


Sectiox 9(a), 64 Stat. 1131, 5 U. S. C. A. 1039(a). 


JURISDICTION OF PROCEEDING— EXCLUSIVE 


Upon the filing and service of a petition to review, the 
court of appeals shall have jurisdiction of the proceeding. 
The court of appeals in which the record on review is filed, 
on such filing, shall have jurisdiction to vacate stay orders 
or interlocutory injunctions therefore granted by any 
court, and shall have exclusive jurisdiction to make and 
enter, upon the petition, evidence, and proceedings set forth 
in the record on review, a judgment determining the validity 
of, and enjoining, setting aside, or suspending, in whole or 
in part, the order of the agency. 


C. Administrative Procedure Act of June 11 1946, ¢. 324, 
60 Stat. 237,5 U. S.C. A. 1001-1011. 


Secriox 5, 60 Stat. 239, 5 U. S. C. A. 1004. 


ApDJUDICATIONS 


In every case of adjudication required by statute to be 
determined on the record after opportunity for an agency 
hearing, except to the extent that there is involved (1) any 
matter subject to a subsequent trial of the law and the facts 
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de novo in any court; (2) the selection or tenure of an officer 
or employee of the United States other than examiners 
appointed pursuant to section 1010 of this title; (3) pro- 
ceedings in which decisions rest solely on inspections, tests, 
or elections; (4) the conduct of military, naval, or foreign 
affairs functions; (5) cases in which an agency is acting ps 
an agent for a court; and (6) the certification of employee 
representatives. 


Norice or HearincG anv Issues 


(a) Persons entitled to notice of an agency ‘tearing 
shall be timely informed of (1) the time, place, and nature 
thereof; (2) the legal authority and jursidiction under 
which the hearing is to be held; and (3) the matters of fact 
and law asserted. In instances in which private persons 
are the moving parties, other parties to the proceeding 
shall give prompt notice of issues controverted in fact or 
law; and in other instances agencies may by rule require 


responsive pleading. In fixing the times and places for 
hearings, due regard shall be had for the convenience and 
necessity of the parties or their representatives. 


PROCEDURE 


(b) The agency shall afford all interested parties op- 
portunity for (1) the submission and consideration of facts, 
arguments, offers of settlement, or proposals or adjustment 
where time, the nature of the proceeding, and the public 
interest permit, and (2) to the extent that the parties are 
unable so to determine any controversy by consent, hear- 
ing, and decision upon notice and in conformity with sec- 
tions 1006 and 1007 of this title. 


Avruority anv Functions or Orricers AND EMPLOYEES 


(c) The same officers who preside at the reception of 
evidence pursuant to section 1006 of this title shall make 
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the recommended decision or initial decision required by 
section 1007 of this title except where such officers become 
unavailable to the agency. Save to the extent required for 
the disposition of ex parte matters as authorized by law, 
no such officer shall consult any person or party on any fact 
in issue unless upon notice and opportunity for all parties 
to participate; nor shall such officer be responsible to or 
subject to the supervision or direction of any officer, em- 
ployee, or agent engaged in the performance of investi- 
gative or prosecuting functions for any agency. No officer, 
employee, or agent engaged in the performance of investi- 
gative or prosecuting functions for any agency in any case 
shall, in that or a factually related case, participate or ad- 
vise in the decision, recommended decision, or agency re- 
view pursuant to section 1007 of this title except as witness 
or counsel in public proceedings. This subsection shall not 
apply in determining applications for initial licenses or to 
proceedings involving the validity or application of rates, 


facilities, or practices of public utilities or carriers; nor 
shall it be applicable in any manner to the agency or any 
member or members of the body comprising the agency. 


DeciaraTory ORDERS 


(d) The agency is authorized in its sound discretion, 
with like effect as in the case of other orders, to issue a de- 
claratory order to terminate a controversy or remove un- 
certainty. 


Secriox 7, 60 Stat. 241, 5 U. S. C. A. 1006. 


Hearrscs; Presmrnc Orricers; Powers AND Duties; BurpEN 
or Proor; Evmexce; Recogp as Basis FoR Decision 


In hearings which section 1003 or 1004 of this title re- 
quires to be conducted pursuant to this section— 


(a) There shall preside at the taking of evidence (1) 
the agency, (2) one or more members of the body which 
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comprises the agency, or (3) one or more examiners ap- 
pointed as provided in this chapter; but nothing in this 
chapter shall be deemed to supersede the conduct of speci- 
fied classes of proceedings in whole or part by or before 
boards or other officers specially provided for by or desig- 
nated pursuant to statute. The functions of all presiding 
officers and of officers participating in decisions in con- 
formity with section 1007 of this title shall be conducted fin 
an impartial manner. Any such officer may at any eo 
withdraw if he deems himself disqualified; and, upon the 
filing in good faith of a timely and sufficient affidavit ‘of 
personal bias or disqualification of any such officer, the 
agency shall determine the matter as a part of the record 
and decision in the case. 


(b) Officers presiding at hearings shall have authority, 
subject to the published rules of the agency and within its 
powers, to (1) administer oaths and affirmations, (2) issue 
subpenas authorized by law, (3) rule upon offers of proof 
and receive relevant evidence, (4) take or cause depositions 
to be taken whenever the ends of justice would be served 
thereby, (5) regulate the course of the hearing, (6) hold 
conferences for the settlement or simplification of the is- 
sues by consent of the parties, (7) dispose of procedural 
requests or similar matters, (8) make decisions or recom- 
mend decisions in conformity with section 1007 of this title, 
and (9) take any other action authorized by agency rule 
consistent with this chapter. 


(c) Except as statutes otherwise provide, the proponent 
of a rule or order shall have the burden of proof. Any oral 
or documentary evidence may be received, but every agency 
shall as a matter of policy provide for the exclusion of ir- 
relevant, immaterial, or unduly repetitious evidence and 
no sanction shall be imposed or rule or order be issued ex- 
cept upon consideration of the whole record or such por- 
tions thereof as may be cited by any party and as supported 
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by and in accordance with the reliable, probative, and sub- 
stantial evidence. Every party shall have the right to pre- 
sent his case or defense by oral or documentary evidence, 
to submit rebuttal evidence, and to conduct such cross- 
examination as may be required for a full and true dis- 
closure of the facts. In rule making or determining claims 
for money or benefits or applications for initial licenses 
any agency may, where the interest of any party will not be 
prejudiced thereby, adopt procedures for the submission 
of all or part of the evidence in written form. 


(d) The transcript of testimony and exhibits, together 
with all papers and requests filed in the proceeding, shall 
constitute the exclusive record for decision in accordance 
with section 1007 of this title and, upon payment of lawfully 
prescribed costs, shall be made available to the parties. 
Where any agency decision rests on official notice of a ma- 
terial fact not appearing in the evidence in the record, any 
party shall on timely request be afforded an opportunity to 
show the contrary. 
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JOINT APPENDIX 
United States Court of Appeals 


For rae District or CotumBia Circvuir 


Docket No. 20,350 


—[_]_—_$_—_——— 


Persian Guur Ourwarp Freight CoNFERENCE, 
Petitioner, 
Vv. 


FeperaL Maritime Commission and 
Untrep SraTes or AMERICA, 
Respondents. 
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Petition for Review 


This is a petition to review a final order of the Federal 
Maritime Commission (hereinafter referred to as the 
“‘Commission’’), entered under the Shipping Act, 1916, 
46 U.S.C. 801, et seq., and served on July 22, 1966 in The 
Persian Gulf Outward Freight Conference (Agreement 
7700)—Establishment of a Rate Structure Providing for 
Higher Rate Levels for Service via American-Flag Vessels 
versus Foreign-Flag Vessels in F.M.C. Docket No. 66-27. 
A copy of the Commission order and accompanying report 
is attached hereto marked Exhibit A. 


JurispictioN AND VENUE 


This Court has jurisdiction to review orders of the 
Commission pursuant to 5 U.S.C. See. 1032. Venue is in 
this Court under 5 U.S.C. See. 1033. 


JA-2 
Petition for Review 


[2] Narvre or PRrockepINGs as To WHICH 
Review 1s Soucut: 


By order of Federal Maritime Commission dated April 
19, 1966, the Persian Gulf Outward Freight Conference 
was ordered to show cause why the tariff revisions filed 
with the Commission on March 10, 1966, effective March 
11, 1966, instituting a two-level rate structure based upon 
vessels registry should not be declared unlawful and why 
rates should not be ordered to be stricken from the tariff. 

The Commission, in its Order to Show Cause, specifically 
stated that: 


‘‘This proceeding shall be limited to the sub- 
mission of memoranda of law .. .’’ 


The Conference submitted a memorandum of law, but 
protested that the Commission was not authorized to take 
action in this matter until it had held a full evidentiary 
hearing, under Sections 15, 22 and 23 of the Shipping Act, 
1916, as amended, 46 U.S.C. §§ 814, 821 and 822, Sections 
5 and 7 of the Administrative Procedure Act, 5 U.S.C. 
$$ 1004, 1006, and the Commission’s own Rules of Practice 
and Procedure, 46 C.F.R. § 502.142. A memorandum of 
law in reply was filed by the Commission’s Hearing Coun- 
sel, and the Commission heard oral argument on June 22, 
1966. 

[3] By a Report and Order of July 22, 1966, of which 
review is sought herein, the Commission found that the 
rate structure contained in the Conference’s challenged 
tariff was not authorized by the Conference’s agreement, 
F.M.C. Agreement No. 7700, as amended, and ordered the 
Conference to cease and desist from carrying cargo at such 
rates prior to approval of the rate structure under Section 
15 of the Shipping Act, 1916; and further ordered the 
rates in question stricken from the Conference’s tariff. 


JA-3 
Petition for Review 


By Agreement No. 7700, approved May 28, 1946, the 
basic conference agreement of the Persian Gulf Outward 
Freight Conference, the two members of the Conference, 
Isthmian Lines, Inc. and Central Gulf Lines, derive their 
authority to act and function as a conference in the trade 
from the U.S. Atlantic and Gulf ports to ports in the 
Persian Gulf and adjacent waters in the range west of 
Karachi and northeast of Aden (but excluding Aden and 
Karachi). 

On March 10, 1966, the Conference filed with the Com- 
mission revisions of its Freight Tariff No. 8, F.M.C. No. 1, 
effective March 11, 1966, affecting the rates on certain 
specified commodities. The revisions establish for each of 
the commodities concerned one rate if shipped via U.S. 
flag vessel, and another 

[4] lower rate if shipped via 
foreign-flag vessel. No commodities have been added or 
removed from the Tariff, no rates have been increased, 
and there is no requirement that any shipper be signatory 
to any contract in order to avail itself of the revised rates. 

Article 1 of Agreement No. 7700, the Conference \gree- 
ment, provides that: 


“This agreement covers the establishment and 
maintenance of agreed rates, charges and practices 
for or in connection with transportation of cargo by 
members of this Conference.”’ 


It is the Conference’s position that this article of the 
Conference Agreement plainly authorizes the Conference 
to set the rates questioned by the Commission. 

The Report and Order of the Commission is a final order 
within the meaning of 5 U.S.C. §§ 1009(e) and 1032. 

Petitioner is aggrieved and petitions this Court for 
review of the Commission’s order. 


JA4 
Petition for Review 
Grounns ox wHicH Rewer 1s Sovent 


The Commission by this report and final order has com- 
mitted the following errors of law: 

[5] 1) The Commission has no authority to issue a 
Cease and Desist Order in such a case without a full evi- 
dentiary hearing, under Sections 15, 22 and 23 of the Ship- 
ping Act, 1916, as amended, 46 U.S.C. $§ 814, 821 and 822, 
Sections 5 and 7 of the Administrative Procedure Act, 5 
U.S.C. §§ 1004, 1006, and the Commission’s own Rules of 
Practice and Procedure, 46 C.F.R. § 502.142. 


2) The Commission’s decision was contrary to Section 
15 of the Shipping Act, 1916, in that it found that the Con- 
ference’s rate structure was unauthorized by the Confer- 
ence’s approved agreement as a matter of law. 


Tue Revier PrayEep 
Petitioner prays that this Court: 


1. Hold that the Commission report and final order of 
July 22, 1966 was without basis in law and contrary to 
Section 15 of the Shipping Act, 1916, as amended ; 


2. Vacate the Commission’s decision and remand the 
decision to the Commission with instructions to hold a full 
evidentiary hearing in this proceeding before making a 
determination pursuant to Sections 15 and 22 of the Ship- 
ping Act, 1916. 
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3. Grant such other and further relief as the Court may 
deem appropriate. 


[6] Respectfully submitted, 


Elmer C. Maddy 
Emer C. Mappy 


Rownautp A. Capone, 
Baupvin Erxarson, 

120 Broadway, 

New York, N. Y. 10005 


and 
The Farragut Building, 
900 Seventeenth St., N.W., 
Washington 6, D. C. 
July 26, 1966. 


Kirin, Campseiy & Keatixe, 
120 Broadway, 
New York, N. Y. 10005 


and 


The Farragut Building, 
900 Seventeenth St., N.W., 
Washington 6, D. C., 


of Counsel. 
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Report 


SERVED‘ 
JULY 22, 1966 
FEDERAL MARITIME COMMISSION 


FEDERAL MARITIME COMMISSION 
Docker No. 66-27 


Tar Pessusx Guur Ovrwarp Freicnt ConFERENCE 
(AcreeseNt 7700) — EstTaBLISHMENT OF A Rate 
SrevercrE Proviprxc ror Hicuer Rate Leve.s 
ror Seevice Via AMERICAN-FLAG VESSELS Versus 
Foreicx-FLac VESSELS 


Two-level rate structure based upon vessel flag not author- 
ized by basic conference agreement (Agreement 7700). 
Two-level rates stricken from conference tariff and 
carriage under such rates forbidden prior to approval 
under section 15, Shipping Act, 1916, of two-level rate 
structure. 


Exaes C. Mappy and Wuiiam Peter Kosmas for re- 
spondents, Persian Gulf Outward Freight Conference and 
its member lines, Central Gulf Steamship Corporation and 
Isthmian Lines, Inc. 


Doxatp J. Beuxxzrz and Normay D. Kure, Hearing 
Counsel. 


By rue Commission (John Harllee, Chairman; John S. 
Patterson, Vice Chairman; George H. Hearn, Com- 
missioner.) * 


* Commissioners Ashton C. Barrett and James V. Day did not 
participate. 
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The Commission instituted the subject proceeding by 
order served April 19, 1966, requiring the Persian Gulf 
Outward Freight Conference (Agreement 7700) (the Con- 
ference) and its member lines to show cause why their 
two-level rate structure based upon vessel registry should 
not be declared unlawful and such two-level rates ordered 
stricken from the Conference’s tariff. 


SraTemMent or Facts 


By Agreement No. 7700, approved May 28, 1946, the 
basic conference agreement of the Persian Gulf Outward 
Freight Conference, the two members of the Conference, 
Isthmian Lines, Inc. and Central Gulf Lines, both American 
flagship lines, derive their authority to act and function as 
a conference in the trade from the U.S. Atlantic and Gulf 
ports to ports in the Persian Gulf and adjacent waters in 
the range west of Karachi and northeast of Aden (but 
excluding Aden and Karachi). 


[23] On March 10, 1966, the Conference filed with the 
Commission revisions to its Freight Tariff No. 8, F.M.C. 
No. 1, effective March 11, 1966, affecting the rates on certain 
specified commodities. The revisions establish for each of 
the commodities concerned one rate if shipped via U.S.-Flag 
vessel, and another lower rate if shipped via foreign-flag 
vessel. No commodities have been added or removed from 
the Tariff, no rates have been increased, and there is no 
requirement that any shipper be signatory to any contract 
in order to avail itself of the revised rates. As indicated 
in the Commission’s Order, the tariff revisions are not an 
implementation of the Conference’s approved dual rate 
system. 


1 This paragraph and the one preceding it have been taken ter- 
batim from respondents’ Reply to Order To Show Cause, 2-3, and 
constitute the entire section captioned Statement of Facts. 
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Article 1 of Agreement 7700, which the Conference 
alleges is the authority for establishing the two-level rate 
system, provides that: 


This agreement covers the establishment and main- 
tenance of agreed rates, charges and practices for 
or in connection with transportation of cargo by 
members of this Conference.” 


The show cause order stated the legal basis for the 
institution of this proceeding as follows: 


It appears that the above-quoted language of 
Agreement No. 7700 [Article 1] does not encompass 
the authority to establish a two-level rate structure 
which provides for higher rates on cargo trans- 
ported in American-Flag vessels than for cargo 
transported in Foreign-Flag vessels and that the 
establishment of such rates introduces an entire new 
scheme of ratemaking and discrimination not em- 
bodied in the basic agreement requiring specific 
approval pursuant to section 15 of the Shipping 
Act, 1916. 

The conference has not submitted to the Commis- 
sion a request for the modification of its organic 
agreement to specifically set forth therein the au- 
thority required to establish and maintain the two- 
level rate structure at issue pursuant to section 15, 
Shipping Act, 1916, which rate structure is being 
effectuated by the member lines. 


[3] Section 15 provides in part that: 


‘‘Any agreement and any modification or cancella- 
tion of any agreement not approved, or disapproved, 


2 See respondents’ Reply to Order To Show Cause, 13-14. 
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by the Commission shall be unlawful, and agree- 
ments, modifications, and cancellations shall be law- 
ful only when and as long as approved by the 
Commission; before approval or after disapproval 
it shall be unlawful to carry out in whole or in part, 
directly or indirectly, any such agreement, modifica- 
tion, or cancellation; ...’’ 

It, therefore, appears that the publication and 
effectuation of the two-level rate structure hethiin 
at issue by the member lines of the Persian Gulf 
Outward Freight Conference may constitute the 
carrying out of an unfiled, unapproved agreement 
in violation of the terms of section 15. 


A memorandum of law captioned ‘‘Reply to Order to 
Show Cause’’ was filed by respondents, and a reply to this 
‘Reply’? was filed by Hearing Counsel.* We have heard 


oral argument. 
Posrrions oF THE ParTIES 


A.) The Conference maintains that the show cause 
form of investigation in this proceeding is unauthorized 
by the Shipping Act, the Administrative Procedure Act, 
and the Commission’s own Rules of Practice and Procedure 
and that, even if authorized, it could not terminate in a 
determination of the unlawfulness of the two-level rate 
structure, because such structure is authorized by the pres- 
ent terms of Conference Agreement 7700. More specifically, 
the Conference alleges: 


1.) The Commission is empowered to issue cease and 
desist orders, but only upon findings pursuant to full evi- 


3 The Commerce and Industry Association of New York, Inc., 
intervened but did not otherwise participate in the proceeding. 
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dentiary hearing. The use of the show cause order in this 
proceeding is an attempt to declare the system hereunder 
investigation unlawful and prohibit its use without pro- 
viding the required opportunity for hearing and is an 
anjustified attempt to place the burden of proving the 
legality of the system upon respondents. 


2) Even if the proceeding were properly instituted, 
the two-level rate system is authorized by the basic Con- 
ference agreement and cannot here be declared unlawful. 
The two-level rate system is a ‘‘routine” rate change 
which does not require Commission approval prior to its 
effective date. 


[4] It is similar to a system of project rates 
which does not require separate Commission approval 
where the basic Conference agreement has a provision like 
that for rate establishment in Agreement 7700. The two- 
level rate system is necessitated because without it the 
Conference is unable to compete successfully with the 
8900 Group (another conference in the same trade operating 
foreign flag vessels exclusively) for the carriage of com- 
mercial cargo. 


B.) Hearing Counsel maintain that the show cause form 
of investigation is justified in this proceeding because the 
issues raised do not involve any disputed questions of 
fact, and the subject rate structure is not a routine arrange- 
ment and therefore requires additional Commission ap- 
proval before it may be instituted. More specifically, they 
allege: 


1.) The show cause proceeding has repeatedly been 
nsed by the Commission where, as here, the questions to 
be resolved involved only issues of law and there was no 
dispute as to material questions of fact. The use of a show 
eause order has, moreover, recently been upheld by the 
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Court of Appeals for the 9th Circuit in a case similar to 
the instant one in which the Court affirmed the Commis- 
sion’s determination in a show cause proceeding that a 
port equalization system was unauthorized by general rate- 
making provisions in a basic conference agreement. Al- 
though the Commission is not empowered to issue cease 
and desist orders prohibiting the parties from carrying out 
an approved agreement prior to findings of violations, 
there is no authority for the proposition that the Com- 
mission may not issue such orders prohibiting the carrying 
out of unapproved agreements, and the Commission has 
been forbidden to allow dual rate contracts to go into 
effect prior to approval. 


2.) The two-level rate system established by respond- 
ents is no more ‘‘routine’’ than port equalization systems, 
dual rate contracts, and agreements to prohibit brokerage, 
all of which the Commission has required to be filed for 
separate approval under section 15. It may well be that 
[5] trade factors are such that the system should be granted 
approval. However, approval of the system is not the 
question here. An agreement like the one in question can- 
not be instituted prior to approval, and such approval 
would require full evidentiary hearing on the merits, 
especially since the two-level rate system appears to be 
discriminatory with reference to Government cargoes which 
must under cargo preference laws move on American flag 
vessels. 


Discussion anv ConcLusions 


The use by the Commission of an order to show cause 
to resolve the legal question of whether or not a certain 
type of arrangement is authorized by the wording of lan 
approved conference agreement has been recognized ‘as 
proper by the courts. Pacific Coast Port Equalization Rule, 
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7 FMC. 623 (1963), aff’d sub nom. American Export & 
Isbrandtsen L. v. Federal Maritime Com’n, 334 F.2d 185 
(9th Cir. 1964).* 


[6] It is clear from a reading of section 1 of Agree- 
ment 7700 and a review of the applicable case law that 
the two-level rate system here involved is one which cannot 
be effectuated prior to separate section 15 approval. Sepa- 
rate section 15 approval has been required by the Com- 
mission and its predecessors of arrangements (1) intro- 
ducing an entirely new scheme of rate combination and 
discrimination not embodied in the basic agreement (the 


4 Respondents attempt to distinguish the order used in the instant 
case from that used in the Pacific Coast case on the ground that the 
order which forms the basis of this case did not provide for the 
submission of affidavits of fact. This is a distinction without a 
difference. The “order to show cause” in this proceeding recited 
that “[t}he issues raised herein do not involve any disputed issues 
of fact requiring an evidentiary hearing. . . .” Respondents have 
set forth the material facts on pages 2 and 3 of their reply to the 
order to show cause. These facts are not in dispute and have been, 
as noted above, incorporated verbatim into this report. Respondents’ 
contention that the show cause order in this proceeding improperly 
attempts to shift to them the burden of proof is irrelevant. The 
doctrine of burden of proof has no application in proceedings in 
which there are no material facts in dispute. Respondents do request 
a inl evidentiary hearing “to develop the facts relating to whether 
the two-level rate structure at issue here is employed now, or was 
recently employed in the foreign commerce of the United States, as 
well as other facts bearing on the allegedly anti-competitive nature 
of these tarif revisions and their effect on the foreign commerce of 
the United States.” Such additional facts bearing on the operation 
ur probable operation of a two-level rate system may well be im- 
portant in a proceeding to determine the approvability of the system. 
They are, however, irrelevant in the resolution of the only issue 
involved in this procecding—the legal question of whether or not the 
two-level rate system is authorized by approved Agreement 7700. 
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dual rate contract) :° (2) representing a new course of con- 
duct (prohibition of brokerage on a particular shiproent) ; * 
(3) providing new means of regulating and controlling com- 
petition (port equalization system) ;7 (4) not limited to 
the pure regulation of intraconference competition;* or 
(5) constituting an activity by the nature and manner of 
effectuation of which cannot be ascertained by a mere read- 
ing of the basic agreement.° 
The effectuation of conduct following under only one 
of the above criteria would require separate prior section 
15 approval. The two-level rate system here involved comes 
within all five of them. No mention is made in the basic 
agreement of a system of rates based upon vessel flag; 
the institution of such new system of rates would, of course, 
represent a new course of conduct; the conference, more- 
over, admits that the purpose of the system is ‘‘to maximize 
inter-conference competition in 
[7] the trade while at the 
same time, regulating and minimizing business confusion 
and intra-conference competition’; ?° finally, it cannot be 
contended that a mere reading of Article 1 of Agreement 
7700, the sole provision under which the conference alleges 
it has authority to institute the system, indicates that 
the conference is to be empowered to institute any system 


3 Isbrandtsen Co. Vv. United States, 211 F.2d 51, 56 (D.C. Cir. 
1954). 


American Union Transport v. River Plate & Brasil Confs.. 5 
F.M.B. 216, 221 (1957), aff'd sub nom. American Union Transport 
v. United States, 257 F.2d 607, 613 (D.C. Cir, 1958). 


7 Pacific Coast Port Equalisation Rule, supra, at 630. 
SId, 


® Joint Agreement-Far East Conf. and Pac. W.B. Conf., 8 FMC. 
553, 558 (1965). 


10 See Respondents’ Reply to Order to Show Cause, 24. 


JA-14 
Report 


of two-levels of rates for the carriage of the same commodi- 
ties, much less one based on vessel flag.”* 

We do not mean to imply that ‘routine operations re- 
lating to current rate charges and other day-to-day trans- 
actions between the carriers under conference agreements”’ 
need separate approval under section 15. See Ex Parte 4, oa 
Section 15 Inquiry, 1 USS.B. 121, 125 (1927). In fact 
Congress, in enacting Public Law 87-346? which amended 
section 15, specifically stated that ‘‘tariff rates, fares, and 
charges. and classifications, rules and regulations explana- 
tory thereof... agreed upon by approved conferences, and 
changes and amendments thereto, if otherwise in accordance 
with law. shall be permitted to take effect without prior 
approval... -”” 

‘A review of the legislative history of this provision and 
the cases construing it, however, indicate that ‘‘it is in- 
tended absent additional approval to limit conference 


authority, such as that contained in section 1 of respond- 
ents’ basic agreement, strictly to the rate-making authority 


22 Respondents’ analogy of their two-level rate system to project 
rate systems is at best not in point. The proceeding cited by re- 
spondents for the analegy, Fact Finding No. 8, May 24, 1965, Report 
of E. Robert Seaver, Investigating Officer, does not indicate that 
project rate systems may lawfully be carried out without special sec- 
tion 15 authority. That proceeding is just what its name implies—a 
fact finding investigation. It is not adjudicatory in nature. It indicates 
that some conference agreements do not contain separate authoriza- 
tion for project rate systems. It also indicates that the Commission 
has approved in a docketed proceeding a conference agreement con- 
taining a separate provision authorizing project rates. In the Matter 
of Agreement No. 6870, 3 F-M.B. 227 (1950). Project rate sys 
tems have never been held by the Commission or its predecessors not 


to require specific authorization in a section 15 agreement. 
1275 Stat. 762, 764. 


JA-15 
Report 


therein provided for.”??* As the House Merchant Marine 
and Fisheries Committee 


[8] stated in reporting on what 
eventually became Public Law 87-346: ‘‘[W]e construe 
the purpose of this provision to be that individual rate 
changes by Conferences need not be approved. . . . The 
difficulty stems from the fact that in many instances con- 
ferences may insert rules and regulations in their tariffs 
which have the effect of restricting competition in a manner 
not reasonably to be inferred from the basic agreement.’’ ™* 

We conclude that the two-level rate system based upon 
vessel flag is unauthorized by Agreement 7700 and cannot 
be effectuated prior to Commission approval. Should the 
Conference wish to effectuate this system, it must submit 
an agreement embodying it for, and receive, our approval. 

The Conference’s contention that the Commission can- 
not issue a cease and desist order and require the two-level 
rates stricken from the Conference’s tariff in this pro- 
ceeding is without merit. Trans-Pacific Freight Confer- 
ence of Japan v. Federal Maritime Board, 302 F. 2d 875 
(D.C. Cir. 1962), relied upon by respondents for support 
of this position is inapposite. That case merely held that 
the Commission could not issue cease and desist orders 
against the implementation of provisions in a conference 
agreement which had been approved by the Commission 
and had not thereafter been found to be unlawful. The 
Court in that very case stated: 


In Pacific Coast European Conference—Payment of 
Brokerage, 5 F.M.B. 65 (1956), the Board asserted 


ETT | 
13 Pacific Coast Port Equalisation Rule, supra, at 632. ! 


14H, Rept. 498, 87th Cong., p. 19. Because of this “difficulty”, 
the Committee suggested striking of the words “tariffs of” preceding 
“rates, fares, and charges.” As enacted, in accordance with this 
recommendation, the provision reads simply “tariff rates, fares, and 


charges. .. . 
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the authority to issue a cease and desist order pro- 
hibiting the parties from carrying out an unap- 
proved agreement. We need not express a view as 
to whether such an order is within the Board’s 
authority. But we note that different considerations 
might well be involved in such a case. Cf. Isbrandt- 
sen Co. v. U.S., 211 F. 2d at 57 [Board not allowed 
to let dual-rate contract go into effect prior to ap- 
proval.] At 87 9, footnote 8. 


[9] That the power of this Commission to issue cease 
and desist orders preventing the carrying out of unap- 
proved agreements is a necessary corollary to the require- 
ment that such agreements obtain approval before they 
may be carried out has been recognized by the Courts."* 

The assertion of such power and the requirement by 
the Commission pursuant to its exercise that authorizing 


matter be stricken from a tariff have, moreover, specifically 
been affirmed in a proceeding instituted by an order to 
show cause. In American Export & Isbrandtsen L. v. 
Federal Maritime Com’n., supra, the Commission was 
upheld by the Court of Appeals for the Ninth Cireuit in 
requiring the respondent conference in a proceeding in- 
stituted by order to show cause to cease and desist from 
effectuating a port equalization system without specific 
prior approval and to strike the rule implementing that 
system from its tariff. 

Respondents will be required to cease and desist from 
carrying out the two-level system here at issue until such 
time as it may be specifically authorized by an agreement 
approved by the Commission. 


15 See e.g., Trans-Pacific Frot. Conf. of Japan v. Federal Mari- 
time Com’n., 314 F. 2d 928, 935-936 (9th Cir. 1963) upholding the 
Commission’s issuance of a cease and desist order against the carrying 
out of modification of neutral body system without prior Commission 
approval. 
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The two-level rates contained in the Conference's tariffs 
are not in accordance with the presently authorized con- 
ference agreement. As only those tariff modifications ‘‘in 
accordance with law’’ may take effect upon filing, these 
rates cannot be given effect and must be stricken from 
the Conference tariff until such time as approval may be 
obtained for the two-level rate system based upon vessel 
flag. 

An appropriate order will be entered. 


Tomas Lisi 
Thomas Lisi 
Secretary 


Order 


SERVED. 
JULY 22, 1966 
FEDERAL MARITIME COMMISSION 


FEDERAL MARITIME COMMISSION 
Docket No. 66-27 


Tar Persian Guir Ovrwarb Freicot CONFERENCE 

( AGREEMENT 7700)—EsTaBLISHMENT OF A Rate 

Sraccrvre PRovIDING FOR Hicuer Rare Levels For 

SERVICE Via AMERICAN-F'LAG ‘VESSELS VERSUS FOREIGN- 
Fuac VESSELS. 


This proceeding having been instituted on order to 
show cause, the Commission having received memoranda 


of law and heard oral argument on such order and having 
pursuant thereto issued on this date a report in this pro- 
ceeding, which is hereby referred to and incorporated herein 
by reference, 


THEREFORE, IT 1S ORDERED THAT, 


(1) Respondents Persian Gulf Outward Freight Con- 
ference and its member lines, Central Gulf Steam- 
ship Corporation and Isthmian Lines, Inc. cease 
and desist from carrying out prior to Commission 
approval its two-level system of rates based upon 
vessel flag; and 


(2) Any and all tariff rates implementing such system 
be stricken from the Conference tariffs. 


By the Commission. 
Tuomas List 
Thomas Lisi 
Secretary 
(seaL) 
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United States Court of Appeals 
for the District of Columbia Circuit 


Filed Sep 22 1966 
Naruan J. Pavison 
Clerk 
UNITED STATES COURT OF APPEALS 
For THE Distrricr or CoLumsia Crrcurr 
No. 20,350 September Term, 1966 
eS — —E 


Persian Guur Ourwarp Freicht CoNFERENCE, 
Petitioner, 
v. 


FeperaL MaritrmE Commission and 
Unrrep States or AMERICA, 
Respondents. 


—$—$_ 
Before: 
Fany, Circuit Judge, in Chambers. 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having 
been considered, the stipulation is approved, and it is 


Orverep that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall be 
printed in the joint appendix herein. 
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IN THE UNITED STATES COURT OF APPEALS 


For THE District oF CoLUMBIA Circuit 


nn 


Perstax Guir Ovtwarp FREIcHT 
CoNFERENCE, 
Petitioner, 
v. 


FrperaL Maritime CoMMISSION and 
Usrrep SraTes oF AMERICA, 
Respondents. 


as 


Petitioner and Respondents, by their respective counsel, 
hereby stipulate and agree that the questions presented in 
this proceeding are: 


(1) Was the Commission’s order of July 22, 1966, 
improper because the Commission has no authority to 
issue a cease and desist order in this case without a full 
evidentiary hearing, under sections 15, 22 and 23 of the 
Shipping Act, 1916, as amended (46 U.S.C. 814, 821, and 
$22), Sections 5 and 7 of the Administrative Procedure 
Act (5 U.S.C. 1004 and 1006), and the Commission’s own 
Bules of Practice and Procedure (46 CFR 502.142)? 


(2) Was the Commission’s decision of July 22, 1966, 
contrary to section 15 of the Shipping Act, 1916, in that 
it found that the Conference’s 

[2] rate structure was un- 
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authorized by the Conference’s approved agreement as 
a matter of law? 


Respectfully submitted, 
Ex:mer C. Mappy 


Rowavp A, CaProxe 
Attorneys for Petitioner 


Waurer H. Mayo II 
Attorney for the Federal 
Maritime Commission 


Inwiy A. Seren 
Attorney for the United States 


Washington, D. C. 


September 14, 1966 
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Order to Show Cause 


SERVED 
APRIL 19, 1966 
FEDERAL MARITIME COMMISSION 


FEDERAL MARITIME COMMISSION 


Docrer No. 66-27 


Tae Pesstax Grir Ocrwarp Freight CoNFERENCE 

(AGREEMENT 7700)—EstTaBLISHMENT OF 4 Rate 

Srecercrs Provinrse ror HIcHER Rare LeEvELS FOR 

Service via AMERICAN-FLaG VESSELS VERSUS FOREIGN- 
Frac VESSELS 


Agreement No. 7700, approved May 28, 1946, is the basic 
conference agreement of the Persian Gulf Outward Freight 
Conference. By this agreement its two members, Isthmian 
Lines and Central Gulf Lines, both American-Flag lines, 
obtain their authority to act and function as a conference, 
performing the usual and normal functions thereof, in the 
trade from the U. S. South Atlantic and Gulf ports to ports 
in the Persian Gulf and adjacent waters in the range west 
of Karachi and northeast of Aden (but excluding both Aden 
and Karachi). Under Section 15 of the Shipping Act of 
1916, as amended, approval of said agreement exempts 
the members of the conference from the anti-trust laws of 
the United States, such exemption covering all concerted 
activities of the conference and its members which are 
either permitted by the express terms of the approval 
agreement, or are interstitial in nature. 
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[2] On March 10, 1966, said conference filed with the 
Commission revisions to its Freight Tariff No. 8, FMC 
No. 1, affecting the rates on certain specified commodities. 
The revisions provide for a two-level rate structure in 
that they establish for each of the commodities concerned 
two rates—one rate if shipped via U. S. flag vessel, and 
another rate, in all instances lower by a differential vary- 
ing between approximately 5% and 42% if shipped via 
foreign-flag vessel. The conference already has an ap- 
proved dual rate system, but the above revisions appear 
in no way to be related thereto. 

The two-level rate structure manifested by the above 
revisions to the conference tariff appears to be a new form 
of anti-competitive device, not used elsewhere in the foreign 
commerce of the United States, which is neither expressly 
authorized by the terms of the approved conference agree- 
ment nor interstitial. Therefore, it appears to be beyond 
the scope of authority of the conference, and denotes a 
new agreement between the member lines of the conference 
which requires approval under section 15 of the Shipping 
Act, 1916, as amended, before said tariff revisions may be 
filed by the conference pursuant to Agreement No. 7700. 

Article 1 of Agreement No. 7700 covering the operations 
of the Persian Gulf Outward Freight Conference provides 
that: 


““This agreement covers the establishment and main- 
tenance of agreed rates, charges and practices for 
or in connection with transportation of cargo by 
members of this Conference.”’ 


It appears that the above-quoted language of Agree- 
ment No. 7700 does not 


[8] encompass the authority to 
establish a two-level rate structure which provides for 
higher rates on cargo transported in American-Flag vessels 


. 
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than for cargo transported in Foreign-Flag vessels and 
that the establishment of such rates introduces an entire 
new scheme of ratemaking and discrimination not embodied 
in the basis agreement requiring specific approval pur- 
suant to section 15 of the Shipping Act, 1916. 

The conference has not submitted to the Commission a 
request for the modification of its organic agreement to 
specifically set forth therein the authority required to estab- 
lish and maintain the two-level rate structure at issue 
pursuant to section 15, Shipping Act, 1916, which rate struc- 
ture is being effectuated by the member lines. 

Section 15 provides in part that: 


‘Any agreement and any modification or cancella- 
tion of any agreement not approved, or disapproved, 
by the Commission shall be unlawful, and agree- 
ments, modifications, and cancellations shall be law- 
fol only when and as long as approved by the Com- 
mission; before approval or after disapproval it shall 
be unlawful to carry out in whole or in part, directly 
or indirectly, any such agreement, modification, or 
cancellation; . . .”’ 


It, therefore, appears that the publication and effectua- 
tion of the two-level rate structure at issue by the member 
lines of the Persian Gulf Outward Freight Conference 
may constitute the carrying out of an unfiled, unapproved 
agreement in violation of the terms of section 15. 

The issues raised herein do not involve any disputed 
issues of fact requiring an evidentiary hearing, and require 
a prompt determination by the Commission. 


[4] Now Tuererore, Pursuant to sections 15 and 22 of 
the Shipping Act, 1916, and Rule 5(f) of the Commission’s 
Rules of Practice and Procedure: 
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Ir 1s Onperep, That the Persian Gulf Outward Freight 
Conference and the member lines thereof show cause why 
the tariff revisions filed with the Commission on March 
10, 1966, effective March 11, 1966, instituting a two-level 
rate structure based upon vessel registry should not be 
declared unlawful and, therefore, why such rates should 
not be ordered stricken from the tariff. This proceeding 
shall be limited to the submission of memoranda of law 
which shall be filed by respondents no later than the close 
of business May 13, 1966. Replies thereto shall be filed 
by Hearing Counsel and interveners, if any, no later than 
the close of business May 27, 1966. An original and 15 
copies of the memoranda of law are required to be filed 
with the Secretary, Federal Maritime Commission, Wash- 
ington, D. C. 20573. Copies of any papers filed with the 
Secretary should also be served upon all parties hereto. 
Oral argument will be heard in Room 114, 1321 H Street, 


N. W., Washington, D. C., at 9:30 A. M. on June 22, 1966. 


Ir 1s Furruer Orverep, That the Persian Gulf Outward 
Freight Conference and its member lines, Central Gulf 
Steamship Corporation and Isthmian Lines, Inc., are hereby 
made respondents in this proceeding. 


Ir 1s Furruer Orverep, That this order be published in 
the Federal Register and a copy of such order be served 
upon each respondent. 

Persons other than respondents and Hearing Counsel 
who desire to become a party to this proceeding shall file 
a petition to intervene in accordance 

[5] with Rule 5(1) 
[46 CFR 502.72] of the Commission’s Rules of Practice 
and Procedure no later than the close of business May 2, 
1966 with copy to respondent Conference. 

By the Commission 
Tuomas List 
Secretary 

(SEAL) 
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BEFORE THE 
FEDERAL MARITIME COMMISSION 


Docker No. 66-27 


Tur Persun Guir Ourwarp FreicHT ConFERENcE (AGREE- 
ment 7700)—HsTaBLisHine or a Rate Sreuctrure Proviv- 
inc For Hicuer Rare Levers ror Service Via AMERICAN- 
Fuac Vessers Versus Forzicn-F'Lac VESSELS 


[20] In the revised tariff, respondent has added to its 
formerly established rates, a new set of rates, pertaining 
to the same classifications of cargo, which are lower, in 
varying amounts than the formerly established rates. The 
revised tariffs are similar to a rate structure used in the 
trade served by the Conference. See transcript of testi- 
mony of Orestes Christophides in Docket 1079, Volume 
III, pp. 541 and 544. According to the terms of the tariff, 
the formerly established rates now apply only to cargo 
carried on American flag vessels; the added rates apply 
only to cargo carried on foreign flag vessels. No rates 
have been increased, and no commodities have been added 
or removed from the categories of cargo carried by the 
Conference. The only change is the reduction of rates on 
cargo carried by foreign flag vessels. 

Unlike the agreements in the above cases, the revised 
tariff is directed exclusively to ‘‘routine’’ rate changes. 
There are no supplemental agreements, no equalization 
rules, no re-interpretations of the Agreement. Farther, 
there is no exclusive patronage arrangement extending 
preferential rates only to one shipper or shippers signatory 
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to a contract; and no shippers are made subject to any 
liquidated damages provisions. 

[21] Certain reduced rate contracts have been allowed 
to be utilized without Commission approval. These rates, 
which are termed ‘‘project rates” are defined as: 


‘reduced rate[s] on the materials and equip- 
ment to be employed by the shipper or consignee 
in the construction or development and, in some 
cases, the maintenance and operation, of a certain, 
named facility used in manufacturing processes, 
the exploitation of natural resources (including agri- 
cultural), or other productive enterprise or service 
facility. The materials and equipment may not be 
shipped for the purpose of resale and all cargoes 
of shippers who receive the benefit of such rates 
and which move in the particular trade for use in 
the same enterprise or facility are to be shipped 
exclusively on the vessels of the rate-maker.’’ Fact 
Finding Investigation No. 8, May 24, 1965, Report of 
E. Robert Seaver, Investigating Officer, p. 539. 


They have been made available to ship materials and equip- 
ment necessary for the development, construction, main- 
tenance and expansion of manufacturing plants, refineries, 
hotels, and even to ship materials used in producing 
nitrates, steel or gasoline. Examiner Seaver reported, at 
page 544, that twenty-three Conferences and sixty-three 
independent lines employ project rates. 


“In Docket No. 693, In the Matter of Agreement 
No. 6870, 3 FMB 227, the Federal Maritime Board 
in 1950 approved a conference agreement under 
Section 15 of the Act which contained a provision 
which permitted a conference to enter into ‘oil com- 
pany contracts’ * ° * The Board determined that 
such contracts, which are essentially the same as the 
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project rate arrangements, did not violate Sections 
[22] 14, 16 or 17 of the Act. The Board also de- 
termined that the facts in that particular case did 
not show that the agreement would be unjustly 
discriminatory or unfair as between the parties 
named in the statute or operate to the detriment of 
the commerce of the United States or be in violation 
of the Act in violation of Section 15. It should be 
noted that the basic conference agreement involved 
there provided for the institution of the oil company 
contract system. This provision is unusual. The 
writer examined a sampling of typical conference 
agreements and found that they do not contain pro- 
visions in regard to project rates. They do, of 
course, provide that one of the activities of the 
conference shall be the establishment of rates to be 
charged by all the members.’’ Fact Finding Investi- 
gation No. 8, May 24, 1965, Report of E. Robert 
Seaver, Investigating Officer, p. 544. 


It is persuasive that project rates have been allowed with- 
out separate Commission approval where the basic con- 
ference agreement has the same provision for establish- 
ing rates as Agreement 7700, and in spite of the fact that, 
unlike the revised tariffs at issue here, they are character- 
ized by a prefereniial and exclusive patronage contract. 

Just as project rates make the relationship between 
carriers operating in the foreign commerce of the United 
States and carriers operating from foreign ports to the 
same areas of destination a more competitive one, the 
revised tariffs serve to encourage competition between the 
Persian Gulf Outward Freight Conference and the 8900 
Group, which two conferences serve substantially 

[23] the 

same trade. In Docket No. 1105, the Commission found, 
among other facts, that: 
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Exar C. Mavvy for the Persian Gulf Outward Freight 
Conference.® 


[22] If it introduces an entirely new scheme or rate com- 
bination and discrimination not embodied in the basic agree- 
ment, it represents a new course of conduct, a new 
arrangement for the regulation and control of competition 
—not limited to the pure regulation of intra-conference com- 
petition, or constitutes an activity, the nature of which can- 
not be ascertained by a mere reading of the basic agreement 
—yet, I submit to you the mere recital of these tests to [23] 
determine whether there is a Section 15 violation show that 
many, if not all of them, raise factual issues. A hearing 
would develop that the adoption of these rates are not an 
entirely new scheme of rate combination and discrimination. 

These types of rates have been utilized previously in 
this trade by the Kulukundis—This is developed in the rec- 
ord in 1079. They have been utilized on occasion in the 
India trade. I also believe that prior to World War II in 
the North Atlantic trade the conference maintained a two- 
level rate system based upon the type of ship involved. 

I believe there was also a two-level rates employed in 
the Intercoastal trade back before World War II. 

Commissioner Hearn: When did Kulukundis have this 
other rate, Mr. Maddy? Was that before World War II or 
recently? 

Mr. Maddy: My recollection is around—it was before 
the break up of the conference there. My recollection is in 
the area of 1959 to 1960, 1961, somewhere. 

Commissioner Hearn: At the time Kulukundis was a 
member of the Conference—or were they independent? 

Mr. Maddy: They are independent. 

Commissioner Hearn: Independent? 

Mr. Maddy: Yes. 

Thus, I submit that these rates are not unique and un- 
precedented as Hearing Counsel contends and that a hear- 
ing would actually develop these factually. In addition, this 


* As corrected in accordance with the Commission’s Rules by 
letter of July 11, 1966. 
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[24] Conference and many other conferences have utilized 
project rates which involve contracts with third parties rely- 
ing upon the general rate fixing powers under their agree- 
ments. 

As Examiner Seaver stated in his decision in fact-finding 
investigation No. 8, it should be noted that the basic con- 
ference agreement involved there provided for the institu- 
tion of the oil company contract system. This provision is 
unusual. The writer examined a samplying of typical con- 
ference agreements and found they do not contain provi- 
sions with regard to project rates. They do, of course, 
provide that one of the activities of the conference should 
be the establishment of rates to be charged by all of the 
members. Yet, these project rates are characterized by ex- 
clusive patronage contracts, whereas the rates in issue here 
are not. 

Certainly whether the new rates are discriminatory, as 
Mr. Kline argues, present a factual issue as this Commission 
and its predecessors many times have ruled. 

Certainly we contend that what has been done here is 
not anti-competitive, but to the contrary it makes the con- 
ference lines more competitive with the 8900 lines. This 
is one of the tests as to whether or not an action does con- 
stitute a separate Section 15 agreement. 

Now, further, in this proceeding, at least in its memor- 
andum, Hearing Counsel relied upon the Commission's use 
of an order to show cause proceeding in the case of the 
[25]—imposition of surcharge by the Far East Conference 
in Searsport, Maine. 

Now, in this case the respondent is contesting the Com- 
mission’s use of that type of proceeding in the Court of 
Appeals for the District of Columbia, and as yet the court 
has not issued its decision. 


JA-32 


Transcript of Oral Argument 


However, on the oral argument as reported in the Con- 
gressional Information Bulletin for April 29 of this year, 
Judge Danaher was critical of the procedure used in this 
case. According to CIB, it was stated as follows: Judge 
Danaher remarked that he could not get out of his mind the 
weeks of hearing in the original docket after which Federal 
Maritime Commission found the conference was justified in 
opposing the surcharge at Searsport, Maine, and then, in a 
couple of weeks’ notice, Federal Maritime Commission 
should undo everything it had done. 

I am quoting the following remark, ‘In his remarks the 
Judge used the term kangaroo-type proceedings under at- 
tack.”’ 

In our memorandum we have cited the Trans-Pacific 
Coast Case, in which the Commission issued an order di- 
recting respondents to show cause why it should not be 
ordered to cease and desist from certain actions taken pur- 
suant to Section 15 agreement. There the Commission de- 
cided the matter based upon affidavit and memoranda of law 
and oral argument. 

In this case the court said as follows: The Board [26] 
relies for its authority on Sections 22 and 15 of the Shipping 
Act. When a sworn complaint has been filed, Section 22 
gives the Board power to investigate it in such manner and 
by such means and to make such order as it deems proper, 
including an order for reparation to the complainant for 
injury caused by violation of the Act. Section 22 must be 
read in conjunction with Section 23, which provides that 
order of the Board relating to any violation of the Act shall 
be made only after full hearing. 

We need not decide here whether the full hearing con- 
templated by the statute was held in this case. We think it 
clear, however, from both the wording and context of Sec- 
tion 22 that the order which the Board may issue under the 
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section is one which may be premised upon a violation of 
the Act. 

Now, the Commission’s own rules of practice and pro- 
cedure require that adjudication proceedings in which a 
hearing is required by statute, normal hearing, shall be con- 
ducted pursuant to Section 7 of the Administrative Pro- 
cedure Act. 

This provision is in accordance with Section 5 of the 
Administrative Procedures Act. Section 7 of the Adminis- 
trative Procedures Act specifically provides that every 
party shall have the right to present his case or defense by 
oral or documentary evidence to submit rebuttal evidence, 
and to [27] conduct such cross examination as may be 
required for a full and true disclosure of the facts, that a 
full evidentiary hearing is required can be seen from the 
Commission’s own rules of practice, which require the 
consent of respondent before a short procedure may be used. 

Another demonstration of this requirement is that the 
Commission asks for the power to issue orders in advance 
of full evidentiary hearings. Thus, recognizing that it did 
not have such power at the time of the amendment to the 
Shipping Act in 1961. At that time such power was not 
granted by Congress. 

Also, from another point of view, this proceeding which 
requires respondent to show cause why certain tariff provi- 
sions should not be declared unlawful and stricken from the 
conference tariff reverses the entire thrust of Section 15, 
which directs that the Commission shall approve agree- 
ments in tact unless one of the specified findings prerequisite 
to disapproval, cancellation or modification of the agree- 
ment. 

Now, the respondents in this proceeding contend that 
they are entitled to adopt the rates at issue under the follow- 
ing language of Article 1 of their basic agreement, which 
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provides: This agreement covers the establishment and the 
maintenance of agreed rates, charges and practices for or 
in connection with the transportation of cargo by members 
of this [28] Conference. 

It is our position that the main language of this agree- 
ment authorizes respondent to adopt these rates. The 
language of the acreement cannot be more plain, specific 
or inclusive in this respect, and by the terms of the agree- 
ment no types of rates were excluded. 

In addition, since the amendment to Section 15 enacted 
in 1961 by Public Law 87-346, it has been made doubly clear 
that the adoption of rates by conferences do not require 
separate Section 15 approval. 

Prior to 1961, the statute contained no such language, 
but since that time by statute it has been made clear that 
tariff rates, fares and charges and classifications, rules and 
regulations, explanatory thereof, agreed upon by approved 
conferences and changes and amendments thereto, if other- 
wise in accordance with law, shall be permitted to take 
effect without prior approval. Regardless of what other 
types of conference action requires separate rate Section 
15 approval, I submit to you that this amendment to the 
law in 1961 makes very clear the right to adopt rate changes 
without separate Section 15 approval. 

Now, no issue has been raised in this proceeding about 
whether these rates are otherwise in accordance with the 
law. Certainly had such issues been raised, an evidentiary 
hearing would have been required as evidenced by the 
various [29] questions raised by Hearing Counsel during 
the course of his oral argument here this morning. 

In this proceeding there are no contracts involved. 
Respondents have merely reduced rates on their Foreign- 
Flag vessels, in order to compete with the Foreign-Flag 
vessels of the 8900 group now quoting such lower rates, and 
in an endeavor to survive in the trade. 
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If they cannot so operate in this trade as American-Flag 
operators at compensatory levels operating as they do, as 
unsubsidized operators, they will have no alternative but 
to leave the trade. 

That is my argument. 

Chairman Harllee: Mr. Maddy, it is not entirely clear 
in my mind whether you think there should be evidentiary 
hearing about this double level of rates or not. Does your 
client believe there should be evidentiary hearing? 

Mr. Maddy: Yes. Our position is that there has to 
be an evidentiary hearing to pass upon the issue whether or 
not this is a separate Section 15 approval. 

Chairman Harllee: Now, do you believe that pending 
this evidentiary hearing that from the time—if one were 
ordered from that time until the time it is completed, do 
you think the double level of rates should be permitted to 
be in existence? 

Mr. Maddy: Yes, until there has been a finding that 
[80] there is a Section 15 violation, I don’t think the Com- 
mission would have the power to order the Conference to 
cease and desist or cancel those particular rates. 

Chairman Harllee: Well, of course, Section 15 indicates 
that the Commission should approve any agreement not 
found thus and so—rather, should by order after notice of 
hearing disapprove an agreement after it is found thus and 
so—but the matter of the double level of rates has not 
been submitted as an agreement, has it? 

Mr. Maddy: It has not; and we say that it was wnneces- 
sary, because we have the power to make rates under our 
basic agreement, and therefore it is not a separate Sec- 
tion 15. 

Chairman Harllee: This material about the previous 
double level of rates that you mentioned this morning, the 
Docket 1079, Indian Trade North Atlantic, prior to World 
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War II, Intercoastal, so forth, how did it happen you didn’t 
cover that in your brief? 

Mr. Maddy: Well, Admiral Harllee, if you will recall, 
we were told to submit memoranda of law. We were told 
specifically not to submit any affidavits of facts. 

Chairman Harllee: Don’t you think that it bears on the 
legal propriety of it, whether it was done before or not? 
In other words, the Hearing Counsel brought up several 
points indicating such as the fact that dual rate contracts 
were required to be approved, prohibition of brokerage, 
specific [31] port equalization—he thought those things 
pertained to the legal aspects of it. 

Mr. Maddy: Admiral Harllee, I certainly think these 
are factual matters which do pertain to the question of 
whether or not it is a Section 15 agreement. 

I think we should be given the opportunity to make these 
factual presentations. We did point out this specific testi- 
mony in Docket 1079, in our legal memorandum. 

However, I could give you a specific citation. As to 
other matters I have mentioned and submit a showing by 
affidavit—well, I was kind of in a quandary to show how 
to bring it before you gentlemen. I think that is why the 
hearing is so essential. 

There are issues involved here which you should have 
before you before you make this determination. 

Chairman Harllee: You referred to the Trans-Pacific 
Case and I think the Hearing Counsel differentiated be- 
tween this and that, and that was a question of whether or 
not an existing Section 15 agreement was being carried out. 
In the matter of the neutral body and how the neutral body 
was selected. In this case the Hearing Counsel contends 
that it is a question of agreement that has not been ap- 
proved. 

Do you recall the differentiation that he made there? 

Mr. Maddy: Of course, we do submit that we are acting 
under our article. That is our position. J think he [32] also 
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sought to refer to the fact that the court may have reserved 
the point of whether the Commission might have an interim 
cease and desist power, where there was an allegation that 
a conference was acting outside of the scope of its Section 
15 agreement; but I would submit to you that that distine- 
tion is not relevant here, because here there is no pending 
factual hearing. 

Under the Board’s proposed order to show cause, there 
would not be any sort of interim cease and desist power. 
It would be the final order directed to us. And the court 
did not make any reservation with respect to that situation. 

Chairman Harllee: Well, I don’t think that clearly gets 
at the distinction as to whether Hearing Counsel’s view, 
that this is not an agreement that has been submitted and 
approved—and in that case it is a question of interpretation 
of agreement, of the Trans-Pacific Case. But in relation 
to the Isbrandtsen versus United States Case, 1954, the 
Hearing Counsel brought up unusual control of competi- 
tion has been felt to require separate approval. He brought 
up this specific European Coast equalization rule. What 
distinction do you make between the Pacific Coast European 
rule and the present one? 

Tn that case it was found that the Commission did have 
power to simply order to be stricken from the tariff. 

Mr. Maddy: Now, that was the Commission decision. 
[83] It did not go to court. 

Chairman Harlee: Yes, sir. 

Mr. Maddy: But I think here is one thing you also 
have to take into account. You do have this specific 
language since 1961 in Section 15 with respect to rates. 
This is something which need not have separate approval. 

Now, there is no such language in Section 15 with 
respect to equalization rules. Here we are dealing with 
rates. 
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Chairman Harlee: Do you think the Commission was 
in error in the Pacific Coast European Conference’s port 
equalization rule case of 1963? 

Mr. Maddy: Admiral Harlee, J don’t mean to argue the 
merits or impropriety or the action of the Commission in 
that case. I say that it is not a valid precedence for our 


Chairman Harlee: What is the distinction that you 
draw? 

Mr. Maddy: Well, first, we are dealing with rates— 

Chairman Harlee: That was & rate. That dealt with 


rates too. 

Mr. Maddy: It dealt with equalization practice. 

Chairman Harlee: What did they equalize—they 
equalized rates. 

Mr. Maddy: I would say, then, that, based upon the 
[34] language in the Trans-Pacific Case, that the Com- 


mission had no power to do that in the case. 

I don’t, Admiral Harllee—I am not sure—did they 
raise the question of a right to a factnal hearing in that 
case? I don’t recall. 

Chairman Harllee: Yes, they did. 

Mr. Maddy: Did they? 

Chairman Harllee: Yes. Hearing Counsel brought up 
an argument relating to what he believed to be in necessity 
that an activity—that is a listing of rates had to be such 
that by its nature that it could be ascertained by a mere 
reading of the basic agreement. Do you remember that 
argument? 

Mr. Maddy: Based upon your decision in the joint 
agreement ease? 

Chairman Harllee: Yes. 

Mr. Maddy: I submit to you that by a mere reading of 
this agreement what we have done is we have taken action 
with respect to rates and this language is clear. That is 
all we have done. 
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There are various types of rate actions conferences 
take which do not always result with a single level of rate. 
For example, from time to time in some conferences there 
have been volume rates of a type which give you two levels 
of rates. You also, as I pointed out, you have project rates 
which give [35] you two levels of rates. All of these things 
have been done under existing language of the very type 
involved here. 

Chairman Harlee: You quoted Mr. Seaver’s report in 
his fact-finding investigation, but of course that hasn’t 
been approved by the Commission or by a court. So, 
I think the Hearing Counsel has some doubt upon the 
utilization that is a precedent, and I think the courts have 
held that mere inaction by the Commission does not validate 
a procedure. Isn’t that right? 

Mr. Maddy: That is right. 

Chairman Harlee: On Page 20 of your reply you say 
that this case involves a new set of rates. 

Mr. Maddy: New what? 

Chairman Harlee: New set of rates. 

Mr. Maddy: True. It does involve new rates for the 
Foreign-Flag vessels. 

Chairman Harllee: But the phrase “new set of rates’ 
is used rather than just the phrase ‘‘new rates*’. Don't 
you think this takes us somewhat out of the category of 
routine rates? 

Mr. Maddy: No, I would not. To me these are separate 
rates for Foreign-Flag vessels. 

Chairman Harllee: Now, the Hearing Counsel has made 
an argument relating to new course of conduct. I am bring- 
ing up these things to give vou a chance to try to hit the nail 
on [36] the head with regard to his argument, where it ap- 
pears to me it hasn't been hit on the head. 

Hearing Counsel has brought up an argument with 
regard to the American Union Transport versus River 


’ 
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Plate Brazil Conference, with relation to consider passing 
upon matters involving brokerage, and he therefore says 
that agreement representing a new course of conduct has 
been held to require separate approval. And he analogizes 
that to this by saying this double level of rates is a new 
course of conduct. 

Do I interpret your answer to go back to your comments 
about Docket 106, Indian Trade North Atlantic Trade and 
Intercoastal Trade, would that be your answer to that? 

Mr. Maddy: Yes. We submit that it is not a new course 
of conduct. I think the point that I did make previously, 
if you look at all of his various tests that he derives from 
these cases for Section—whether or not it does violate 
Section 15—to me they raise factual questions. That is my 
point. 

Chairman Harllee: Well, he thinks they raise legal 
questions. 

Mr. Maddy: Admiral Harllee, I submit to you they 
certainly raise mixed questions of fact and law, and you 
cannot properly apply the law without the benefit of the 
facts. 

[37] Chairman Harllee: When you submit memoranda 
of law, do you contend it isn’t possible to bring in a fact 
which relates directly to the law and which establishes, for 
example, that something isn’t a new type of agreement or 
new power? 

Mr. Maddy: Admiral Harllee, as a practicing lawyer, 
when I go before a court and somebody tells me to submit 
memorandum of law, I understand I can make legal argu- 
ments, but I cannot raise factual issues. And in order to 
bring factual issues in here, you specifically said is limited 
to the submission of memorandum of law, and specifically 
eliminated the usual—which you have quite often done— 
allowing us to submit affidavits. 

I think under those circumstances my interpretation was 
quite correct. 
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Chairman Harlee: You contend that you are pre- 
cluded from even indicating whether something is legal 
in terms of whether it has been done before or not? 

Mr. Maddy: I am saying you have foreclosed this from 
& proper hearing by the procedure you have utilized here. 

Chairman Harlee: Well, it is difficult for me to accept 
that you cannot bring up something that has been done 
before if that pertains to the legality of it. 

Mr. Maddy: As I said, we did with respect to 1079. 
How do you approve these, Chairman Harllee, if we are 
not allowed [38] to put in affidavits— 

Chairman Harllee: I don’t know that you have to prove 
them. It seems to me, since you contend one of them, 
namely, Docket 1079, you could have contended the other. 
Doesn’t the— 

Mr. Maddy: Excuse me, 1079—I could cite you a page 
of reference in a Commission decision in the transcript, 


whereas to the others I could not. I would have to prove 
that some way. 


[43] Chairman Harllee: But if I understand it, per- 
haps the key difference between you and Mr. Kline is that 
you believe that in the interim pending the conclusion of 
the evidentiary hearing that the rates have to remain in 
effect, but since you don’t think any agreement has to be 
filed, that they cannot be disapproved or be changed when 
the hearing is over. That is your position? 

Mr. Maddy: Yes, 

Chairman Harllee: Of course, the Hearing Counsel 
feels that pending the completion of the evidentiary hear- 
ing that the rates should be struck down rather than this 
different rate level should be struck down and not approved 
because it is an agreement. This is the difference of opinion, 
isn’t it? 

e e e 


JAA2 
Transcript of Oral Argument 


Resvrra, ArcuMest By Norman D. Kure, Hearine 
Coussen, Feperat Marrrime CoMMISSION 


[49] It has been mentioned that the Kulukundis Line— 
something like that—Docket 1079, the record that shows 
there two levels of rates that had been used by the Kulu- 
kundis Line first of all is not a conference. The con- 
ferences were established to set up or to establish uniform 
rates, not give levels of rates on the basis of vessel reg- 
istration. 

They were supposed to peg their rates at a fixed uniform 
level. In addition to that fact, if you look into the record 
in 1079 you will find out that that Kulukundis Line was 
really two lines. There was a foreign line called Kulu- 
kundis Lines Limited, Liberian Corporation, and there is 
a Kulukundis Corporation Line which is an American 
corporation. Two separate [50] lines. 

Commissioner Hearn: Mr. Maddy admitted it was inde- 
pendent when he used it as an example. 


[62] Chairman Warlee: Let me put it one other way. 
Do you think that it is conceivable that by affidavits of 
fact, which apparently were precluded, that it could be 
established that this two level system of rates was routine 
and was not extraordinary and unusual. Could you com- 
ment on that? 

Mr. Kline: My comments on that is that it is already 
in court approved Commission cases which states—the 
Commission is enabled to look at something which is filed, 
which on its face appears to be unusual. 

This does on its face—it is discriminatory—without 
further facts can compare that thing that is filed with the 
basic Conference agreement; and as a matter of law, not 
a fact, not of facts, merely by virtue of those two [63] 
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things, having a basic agreement, and the system present 
to it, with an apparent discrimination and without any 
further facts as a matter of law can determine that the 
conference exceeded its authority. This was upheld in 
American Export Case. 

Chairman Harlee: This doesn’t hit the nail on the 
head—actually in terms of whether or not the precludigg 
of a party from bringing in facts bearing on whether or 
not this is extraordinary, unusual, is a factor in this case. 
Do you see what I mean? In other words the contenti¢n 
might be made— { 

Mr. Kline: Yes, sir. 

Chairman Harlee: Since affidavits of facts couldy’t 
be established, that it couldn’t be established—well, if this 
thing had been done quite a bit before— 

Mr. Kline: Firstly, you have to assume that suchja 
thing could be proved, that this thing would be not unusujl, 
but very routine which I don’t think—but for your qués 
tions, should they be given the opportunity to try to sh 
this has been done many times— 

Chairman Harlee: My question is, were they prp- 
cluded by these procedures from doing that, and if : 
is that a factor in this case? 

Mr. Kline: They were precluded from submitting eqi- 
dence, factual evidence that this system might have best 
used by Conferences and other trades, that is true. 

[64] The next question is— 

Chairman Harlee: Is that a factor in this case? 

Mr. Kline: Is that a factor in this case—I say né, 
because there are enough facts in this case, simple facts 
we have in this case, for the Commission to look at thl> 
system as it appears right from the face of the tariff an 
to determine that that is apparently discriminatory, higher 
for U.S. flag. lower for foreign flag, right on the face 
the tariff, and that the Commission can note as has never 
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been done before. They can take official notice of its 
tariffs. Nothing like this has ever been seen in the official 
Commission— 

Chairman Harlee: You are saying now that the Com- 
mission can take official notice of the tariffs? 

Mr. Kline. Certainly. 
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Statement 


This brief is in reply to the brief for respondents. ' 

The Conference has endeavored to avoid, to the extent 
possible, repetition of arguments set forth in its opening 
brief.? 


1 Respondents’ brief will be referred to as “FMC”. 


The following should be noted in regard to the jurisdictio 
statement in petitioner's opening brief. 

The Judicial Review Act of December 29, 1950 was 
by section 8(a) of the Act of September 6, 1966, Pub. L. 89-534, 
89th Cong., 80 Stat. 632, 656, enacted after the petition for revitw 
was filed with this Court. Section 4(c) of the 1966 Act, 80 Stat. 
621-625, amended title 28 U.S.C. to incorporate the provisions of {he 
1950 Act as chapter 158, sections 2341 through 2352. 


’ 
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In line with their view of the case, that is, that the facts 
in this proceeding are not in dispute, the respondents have 
limited their counterstatement of the case to a discussion of 
the legal steps taken in this case. However, this brief 
clearly shows the dispute as to relevant facts which is in- 
volved here and which required the Commission to grant 
the petitioner a full evidentiary hearing before issuing its 
Order of July 22, 1966. The respondents’ factual allega- 
tions can be found in their discussion of the second issue 
herein as to whether the Commission erred in finding that 
petitioner’s rates violated § 15 of the Shipping Act (FMC 
14-17). The Commission, in instituting its investigation, 
stated as follows: 


‘The two-level rate structure manifested by the 
above revisions to the conference tariff appears to be 
a new form of anti-competitive device, not used else- 
where in the foreign commerce of the United States, 
e@ee#7 (JA 23)3 


Respondents’ brief continues to maintain this position: 
‘Petitioner’s conduct on its face can hardly be 
said to be a routine activity, however. The dual level 


scheme hed never been used by petitioner, or appar- 
ently anyone else.”” (FMC 17) 


But petitioner has maintained from the very beginning 
that there is nothing new in the rates that it has set and 
this could be shown at a hearing. A hearing would show 
that such rates have been set in this trade and an adjacent 
trade in which the Commission-approved conference is 
administered by the same secretary and office as the Persian 
Gulf Outward Freight Conference and that in addition 


3 Throughout their brief (FMC 2, 11, 14) respondents put the 
word revisions within quotation marks, as if this word is inappro- 
priate. It can be seen that the Commission was the first to refer 
to the Conference’s tariff revisions as such. 


3 
such rates were set in the North Atlantic Trade ae 
World War II. Since respondents have placed the fis- 
cussion of this factual dispute in their legal argument 
rather than in the statement of the facts, this sae will 
do the same. 


ARGUMENT | 
I. 


Respondents concede that “a hearing is required 
since this is an adjudication.” 


Respondents state: | 


«< * * * it is conceded that a hearing is requined, 
since this is an adjudication. Philadelphia Co. v. 
Securities and Exchange Commission, 84 U.S. App. 
D.C. 73, 175 F.2d 808 (D.C. Cir. 1949)(*), The ques- 
tion is what sort of a hearing will suffice to meet the 
ra and statutory requirements?”? (FC 


The very case cited by respondents points out “what 
sort of a hearing will suffice.”’? In that case, this Court 
said: 


““[The SEC] failed to introduce or receive ei 
dence, to hear witnesses, to permit cross-exami 
tion, and to make a proper transcript of record. 
Accordingly its ‘hearing’ did not satisfy the requite- 
ments, for adjudicatory action * * *.”? Philad phia 
Co. v. SEC, supra, 175 F.2d at 818. 


The Supreme Court has also emphasized the ‘israraabs 
of using proper procedures when governmental agencies 
adjudicate: 


‘‘Thus, when governmental agencies adjudicalte 
or make binding determinations which directly affect 


‘Vacated with instructions to dismiss as moot on joint mo! n 
of the parties, 337 U.S. 901. 
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the legal rights of individuals, it is imperative that 
those agencies use the procedures which have tradi- 
tionally been associated with the judicial process.”’ 
Hannah v. Larche, 363 U.S. 420, 442 (1960). See 
also Federal Power Comm’n v. Texaco, 337 US. 33, 
44-45 (1964). 


The respondents say that the procedure followed in this 
case is ‘‘authorized and appropriate’’ because the facts are 
not in dispute. Yet the Philadelphia Co. case, supra, they 
cite rejects this argument: 


«© * © © the Commission asserts that ‘None of the 
facts herein recited relative to that situation [the 
Pittsburgh Railways group] are in dispute.’ But 
Philadelphia asserts in its briefs that there are 
factual issues between it and the Commission ma- 
terial to the proposed revocation of the exemption. 
Whether or not material issues of fact exist we can 
determine only after an appropriate hearing and a 
proper record.’’ 175 F.2d at 818-19. 


Bespondents also state (FMC 5) that the procedure 
followed here is authorized by Rule 5(£) of the Commis- 
sion’s Rules of Practice and Procedure, 46 C.F.R. § 502.66 
which provides as follows: 


“The Commission may institute a proceeding by 
order to show cause. The order shall be served 
upon all persons named therein, shall include the 
information specified in Rule 10(c), may require the 
person named therein to answer, and shall require 
such person to appear at a specified time and place 
and present evidence upon the matters specified.’”’ 
(Emphasis supplied). 


Obviously, the italicized words provided that the Com- 
mission would afford petitioner the right to present its 
evidence whereag the Commission specifically limited peti- 
tioner to a memorandum of law. 

Respondents also cite United States Navigation Com- 
pany v. Cunard Steamship Co., 284 U.S. 474 (1932). The 


| 
| 
5 
citation is not helpful without a page reference ale 
holding of the case (anti-trust complaint dismissed on 
grounds of primary jurisdiction of the United States Ship- 
ping Board) is not on point here. 

Presumably respondents intend to refer to languagd re- 
lating to the power of the Commission to issue orders in 
respect to unfiled § 15 agreements. But clearly, the Soprfme 
Court expected that an evidentiary hearing would be held 
before such an order was issued, 284 U.S. at 488.5 } 

Respondents not only concede that a hearing is required 
since this is an adjudication, but also that a hearing is 
required by statute. They rely (FMC 6, 10) on Rule 1 (b) 
entitled ‘‘Hearing required by statute’’, 46 C.F.R. 502.142, 
and Rule 10(c), 46 C.F.R. 502.143, and accordingly §7 of 
the Administrative Procedure Act, 5 U.S.C. 556(d),$ is 
quoted. However, in an attempt to remove the Commission 
from the requirements of §7, respondents underline the 
statutory phrase ‘‘as may be required for a full and true 
disclosure of facts.’’ [sic].7 (FMC 6). 

This is an odd reading of the statute, to say the least. 
The full sentence, with the punctuation appearing in bold 
type, reads as follows: H 


® Respondents (FMC 5) attempt a distinction between a “sec- 
tion 23 Order” and one issued pursuant to section 22 of the Ship- 
ping Act, 46 U.S.C. §821. There is no such distinction, : 

“Section 22 must be read in conjunction with Section 23, which 
provides that orders of the Board relating to any violation of ,the 
Act ‘shall be made only after full hearing * * *” Trans-Pacific 
Frgt. Conf. of Japan v. F.M.B., 112 U.S. App. D.C. 290, 302 F.2d 
875, 878 (1962) 


* After the petition for review was filed, Title 5, United States 
Code was enacted into law by Public Law 89-554, 80 Stat. 378, App. 
Sept. 6, 1966. No substantive changes were made. §§ 5, 7 and 9 
of the Administrative Procedure Act became 5 U.S.C. 554. 556 2nd 
558 respectively. ) 


' 
: 


7 The statute reads “* * * disclosure of the facts.” 
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““4\ party is entitled to present his case or de- 
fence by oral or documentary evidence, to submit 
rebuttal evidence, and to conduct such cross-examina- 
tion as may be required for a full and true disclosure 
of the facts.’’ 


Clearly the phrase underlined by respondents refers to 
cross-examination only. The legislative history of this 
provision confirms without a shadow of a doubt that this 
is the proper reading of the phrase. 


“The provision for ‘such cross-examination may 

full and true disclosure of the facts’ 

to the House Committee Report, 

o-called ‘unlimited’ cross-exam- 

will have to make the 

tion whether the cross- 

asonable lengths by 

a party or whet r the ‘full and 

true disclosure 0: ovision. 

Nor is it the intention of 

agencies to confer soun 

officers in the matter of its extent. The 

the section states—whether it is required ‘for a full 

and true disclosure of the facts.’ In many rule mak- 

ing proceedings where the subject matter and evi- 

dence are broadly economic or statistical in character 

and the parties or witnesses numerous, the direct or 

rebuttal evidence may be of such a nature that cross- 

examination adds nothing substantial to the record 

and unnecessarily prolongs the hearings.’ H.R. Rep. 

p. 37 (Sen. Doe. p. 271).’? Attorney General's Man- 

ual on the Administrative Procedure Act (1947), 78. 


See also S. Rep. No. 752, 79th Cong., 1st Sess. (1945), 
S. Doe. 248, 79th Cong., 2d Sess. (1946) 208-209; Appendix 
B (Attorney General’s comments) attached to S. Rep. 752, 
in S. Doc. 248 at 228; H.R. Rep. 1980, 79th Cong., 2d Sess. 
(1946) in S. Doc. 248 at 270-271. 


| 


' 


In the same way, respondents try their hand at pana 
tation of the Commission’s Rule 10(¢), 46 C.F.R. 502.1 
Respondents say: 


‘«e * * in its Notice of Hearing, the Commission 
is instructed to inform petitioner of ‘the terms, spb- 
stance, and issues involved or the matters of fact and 
law asserted, as the case may be.’ (Emphasis 7 
plied [by respondents]).’’ 


However, respondents do not note the significance of 
the conjunction or in that phrase. The preceding Rule 
10(b), 46 C.F.R. the 502.142, makes clear that the Com- 
mission is referring to ‘‘rule making and adjudication p'o- 
ceedings in which a hearing is required by statute.’? Thus 
in Rule 10(c) the Commission is required to give eel je 
‘the terms, substance and issues involved’? in the case! o 
rule making proceedings ‘‘or the matters of fact and <ha 
asserted’’ in the case of adjudication proceedings, ‘‘as ane 
case may be.”’ (Emphasis added.) 

Clearly, nothing in §7 or Rule 10(c) authorizes ‘he 
Commission to follow the improper procedure used in this 
case and respondents’ attempt at analysis of these i 
provisions to this end utterly fails. 

Respondents next discuss the cases they rely on ‘to 
justify the issuance of the Commission’s order of July 222, 
1966 without an evidentiary hearing. Respondents first 
cite American Export & Isbrandtsen Lines v. Federal Mari- 
time Commission, 334 F.2d 185 (9th Cir. 1964). Petitioner 
pointed out in its opening brief, p. 23, that in that case 
the Commission allowed affidavits of fact to be submitt: 
but the respondents elected not to submit such affida 
and thus waived their right to a full evidentiary heari +2 
Apparently in response to this point, respondents here cite 
Producers Livestock Marketing Association v. United 
States, 241 F.2d 192 (10th Cir.) (1957), affirmed 356 U.B. 
————_- | 


directly following a reference to Rule 10(g). However it is cl 


® Respondents’ quotation (FMC 10) appears without rake 
that the language quoted comes from Rule 10(c). 


982 (1958), which was quoted in the American Export case. 
But here again, the petitioner in that case refused to pro- 
duce evidence and elected to stand upon the illegality of the 
regulations in dispute as a matter of law, 356 U.S. at 285. 
The holding in that case quoted by respondents here recog- 
nized this: 

‘““This was done in the instant case and consti- 
tutes a ‘full hearing’ for consideration of the limited 
contention made by the petitioner in its complaint 
and by its election not to submit evidence.’”’ 241 F.2d 
at 196. (Emphasis supplied.) 


Respondents then cite five cases which are said to sup- 
port the issuance of an order without an evidentiary hear- 
ing. First, it is said that the Commission has done this 
in two other cases. In the first cited case, In Re Pacific 
Coast European Conference, 7 F.M.C. 27 (1961), the Com- 
mission authorized the filing of affidavits of fact and memo- 
randa of law but ‘‘no affidavits of fact or memoranda of law 
were filed.”? 7 FMC at 28. In the other Commission case, 
Pacific Coast European Conference-Payment of Broker- 
age, 4 F. MB. 696 (1955) ; 5 F.M.B. 65 (1956), as petitioner 
pointed out in its opening brief, pp. 22-23, the Commission 
actually held extensive hearings and accepted affidavits of 
fact before issuing an order. 

Respondents then cite three other cases not decided by 
the Commission. In NLRB v. J. R. Simplot Company, 322 
F.24 170 (9th Cir. 1963), unlike this case, there was no 
suggestion as to what evidence would be produced: 


“They do not suggest what new facts a hers 
would develop or what if any evidence would be 
produced.’’ 322 F.2d at 172. 


The same situation is presented by Mississippi River 
Fuel Corp. v. Federal Power Commission, 108 U.S. App. 
D.C. 284, 281 F.2d 919, 927 (D.C. Cir. 1960), cert. denied, 
365 U.S. 827 (1961) (‘‘ * * * no questions of fact were pre- 
sented.’ 281 F.2d 927). 


| 
| 


Finally, Sun Oil Company v. Federal Power Commission, 
256 F.2d 233 (5th Cir. 1958), cert. denied, 358 U.S. 872 
(1958) presented an entirely different situation the 
present proceeding. In that case, the Court defined the 
question at issue in the following way: { 


“If the question was more than a questi 
administrative policy, and we doubt that it w 
was a question of law. 

@ case of an adj 
statute ‘to be d 
tunity for an 
quired by the 
ULS.C.A. '§ 10042” 


But in this case, 
is an adjudication an 
Accordingly, 


e where the 
and to stand 


e failed to justify the Commis. 
sion’s issuance of its order without an evidentiary hearing. 
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282 (195S), which was quoted in the American Export case. 
But here again, the petitioner in that case refused to pro- 
duce evidence and elected to stand upon the illegality of the 
regulations in dispute as & matter of law, 356 U.S. at 285. 
The holding in that case quoted by respondents here recog- 
nized this: 

“This was done in the instant case and consti- 
tutes a ‘full hearing’ for consideration of the limited 
contention made by the petitioner in its complaint 
and by its election not to submit evidence.’ 241 F. 2d 
at 196. (Emphasis supplied.) 


Respondents then cite five cases which are said to sup- 
port the issuance of an order without an evidentiary hear- 
ing. First, it is said that the Commission has done this 
in two other cases. In the first cited case, In Re Pacific 
Coast European Conference, 7 F.M.C. 27 (1961), the Com- 
mission authorized the filing of affidavits of fact and memo- 
randa of law but ‘‘no affidavits of fact or memoranda of law 
were filed.”? 7 FMC at 28. In the other Commission case, 
Pacific Coast European Conference-Payment of Broker- 
age, 4 FMB. 696 (1955) ; 5 FMB. 65 (1956), as petitioner 
pointed out in its opening brief, pp. 22-23, the Commission 
actually held extensive hearings and accepted affidavits of 
fact before issuing an order. 

Respondents then cite three other cases not decided by 
the Commission. In NLBB v. J. R. Simplot Company, 322 
F.2d 170 (9th Cir. 1963), unlike this case, there was no 
suggestion as to what evidence would be produced: 


“They do not suggest what new facts a hearing 
would develop or what if any evidence would be 
produced.”” 322 F.2d at 172. 


The same situation is presented by Mississippi River 
Fuel Corp. v. Federal Power Commission, 108 U.S. App. 
D.C. 284, 281 F.2d 919, 927 (D.C. Cir. 1960), cert. denied, 
365 U.S. 827 (1961) (‘‘ * * * no questions of fact were pre- 
sented.’ 281 F.2d 927). 
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Next, respondents turn to their comments on the cases 
cited in petitioner’s opening brief. Respondents’ comment 
on Morgan v. United States, 998 U.S. 468 (1936) is that 
the case ‘‘never considered the possibility of having an 
non-evidentiary hearing where there were 10 factual 
issues.” (FMC 9). Asis abundantly clear, there are factual 
issues presented in this proceeding. 

Then, it is said that petitioner cannot rely on The Final 
Report of the Attorney General’s Committee on Adminis- 
trative Procedure, 1941, quoted in petitioner’s opening 
brief, p. 13, which said: 

“The forum itself must be one which is prepared 
to receive and consider all that he offers which is 
relevant to the controversy-”’ 

Respondents’ contention is apparently that the Commis- 
sion may exclude evidence for irrelevancy. But here the 
Commission has refused to hear evidence, relevant or irrele- 
vant. It has excluded all evidence and limited petitioner 
to the submission of a legal memorandum. If the Commis- 
sion had allowed evidence to be offered and then excluded 
jt as irrelevant, petitioner could have made an offer of 
proof under Bule 10(1), 46 C.F-B. 502.152, and thus made 
a record for review on appeal. The procedure followed by 
the Commission, however, denied petitioner the opportunity 
to make such a record. It is for the Courts to ultimately 
determine what evidence is relevant, and by excluding all 
evidence the Commission has prevented this Court from 
making such a determination. 

It will be noted that the respondents have nothing to 
say in respect to the citations from the legislative history 
on this point on p. 14 of petitioner’s opening brief, nor 
in respect to the discussion of § 9(a) of the Administrative 
Procedure Act, 5 U.S.C. § 558(b) [formerly § 1008(a)] on 
pp. 15-16. 

Respondents have, however, the following to say: 


: “Tf, in fact, there was no need to adduce addi- 
tional facts through the taking and weighing of evi- 
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dence, the Commission cannot be faulted for making 
an unauthorized ‘legal’ determination. The ultimate 
conclusion of the Commission, therefore, should be 
given the weight traditionally accorded admin:stra- 
tive decisions rooted in the Commission’s view of 
the facts. International Packers, Ltd. v. Federal 
Maritime Commission, — U.S. App. D.C. — 356 
F.2d 808 (D.C. Cir. 1966).”? ' 


Respondents begin by saying ‘‘If, in fact, * * * ”? and 
that is the critical point. The Commission says there is 
no dispute as to facts and that it is making a purely legal 
determination. Facts are obviously in dispute in this case 
and there is no way for the Court to decide whether the 
facts of the dispute are relevant when the facts ard not 
before them because the Commission has allowed the! sub- 
mission of no evidence, relevant or irrelevant. 

But further, since the Commission says it is not making 
factual determinations but merely ‘‘legal’’ ones then there 
is no longer any rationale for ‘‘the weight traditionally ac- 
corded administrative decisions rooted in the Commissjon’s 
view of the facts.’’ The International Packers case cited by 
respondents illustrates this point for there the Commission 
was dealing, after hearing, with a “practical difficulty in 
tariff practices,’’ 356 F.2d 811, whereas here the Commis- 
sion purports to be making a purely legal determination. 

Respondents then argue that petitioner is not prejudiced 
because the agreement which the Commission says does not 
authorize the rates filed by petitioner is not in the record 
and that, indeed, the rates said to be a violation of §15 ¢an- 
not be found there either. First, the language used by’ re- 
spondents shows the dangers involved in relying‘ on 
anyone’s description of what the record would show if there 
were a record. Respondents say: 


‘“No reason has been suggested why the inclusion 
of the ‘revision’ language itself would aid the Coutt.”” 
(FMC 10-11) } 
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But what is involved is not ‘language’? but many 
different rates. The tariff pages are clearly material to 
a consideration of whether they are rates or a § 15 agree- 
ment. Petitioner has the right to have any piece of evi- 
dence, on which the Commission relies, before the Court and 
there is no evidentiary record in this case, only legal argu- 
ment. 

Farthermore, in discussing its contention that petitioner 
is not prejudiced by the lack of any evidentiary record, 
respondents make no mention of the Conference’s firm belief 
that the Commission could not interpret its agreement or 
its rate revisions without evidence as to the customs of the 
trade, including evidence as to previous use of such rates, 
as well as evidence of the competitive rather than anti-com- 
petitive nature of the rates in question. 

Respondents then turn to petitioner’s discussion in its 
opening brief, pp. 16-21, of the many statements by the 
Federal Maritime Commission that it does not have the 
power to issue cease and desist orders without an eviden- 
tiary hearing. Respondents (FMC 11) term this ‘‘legisla- 
tive history’’, and make no mention of the fact that these 
are admissions by the Commission itself, in annual reports, 
testimony before a senate committee, as well as in requests 
to Congress for this power. 

The Commission is still requesting such power, for the 
Commission has refused to furnish petitioner with a draft 
bill and accompanying papers which constitute the formal 
request for this power. The Commission, by Mr. Thomas 
Lisi, Secretary, stated the following in a letter to counsel 
for petitioner of September 16, 1966, attached as an adden- 
dum hereto: 


“You request a copy of legislation proposed by 
the Commission and submitted for clearance within 
the executive branch. I am informed by the General 
Counsel of the Commission that proposed legislation 
is not available for public distribution while it re- 
poses in the Bureau of the Budget. Accordingly, I 
cannot comply with your request.’’ 
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sion’s statements and the failure of Congress to act or 
on the grounds that the statements only pertained 
terim orders: 


‘‘None of the quoted history treated the i 
problem, however, since the Commission and| Con- 
gress were concerned only with the authority to i 
interim orders designed to preserve the status uo.’ 


Similarly, they attempt to make the same distinction 
(FMC 11) as to Trans-Pacific Freight Conference of Japan 
v. Federal Maritime Board, 112 U.S. App. D.C. 29), 302 
F.2d 875 (D.C. Cir. 1962). The distinction is not valid} The 
Federal Maritime Commission does not have the power to 
issue interim cease and desist orders because it cannot 
issue an order without an evidentiary hearing undur the 
Shipping Act. This is plain from the Commission’s 'state- 
ments and from the Court’s opinion in the Trans-Bacific 
case, 302 F.2d 878. Moreover, the distinction betwebn an 
interim order and a final order in this case is hardly 4 con- 
trolling one for as the Court recognized in the Trans-Eacific 
case, 


c@ee 


injunctive orders are ‘final’ in the sense 
that they dispose of the rights of the parties for a 
period of time * * *..’? 302 F.2d at 878, n.4. 


Furthermore, the Commission’s issuance of a s led 
interim cease and desist order means that at some flater 
time the Commission intends to hold an evidentiary hear- 
ing. Here however, the situation is even more improper 
because the Commission has made a ‘‘final’’ decisior. and 
thus never intends to afford petitioner such a heari 1g on 
this issue. 

Respondents seek to distinguish the Trans-Pacific] case 
in three ways:® 


® Respondents’ discussion of what the Court said it did not flecide 
in this case, 302 F.2d 879, n.8, was fully answered in petitibner’s 
opening brief, pp. 22-23. 
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‘sFirst, here petitioner was attempting to carry 
out an unapproved agreement. Second, there was a 
violation of section 15 since it is unlawful to carry 
out an unapproved agreement. Third, the order 
issued in this case is not interlocutory or interim, 
but final since nothing more remained to be done 
by the Commission after it determined that there 
was no approved agreement with respect to the dual 
level scheme.’ 


The first two points beg the question for there is no 
unapproved agreement nor any violation of § 15 and there 
is no evidentiary record before the Commission on which 
it could properly make such a finding. The third point is, 
as has been discussed above, without weight. 

Moreover, the distinction attempted by counsel for re- 
spondents between a so-called interim order and a final 
order does not appear to have been one which guided the 
Federal Maritime Commission itself. Adm. Harllee framed 
the issue in the following words: 


“<Cuamswasx Hanutze: But, if I understand it, 
perhaps the key difference between you and Mr. 
Kline is that you believe that in the interim pending 
the conclusion of the evidentiary hearing that the 
rates have to remain in effect, but since you don’t 
think any agreement has to be filed, that they cannot 
be disapproved or be changed when the hearing 
is over. That is your position? 

““Me. Mappy: Yes. 

“Cpammasx Hartree: Of course, the Hearing 
Counsel feels that pending the completion of the 
evidentiary hearing that the rates should be struck 
down rather than [that] this different rate level 
should be struck down and not approved because it 
is an agreement. This is the difference of opinion, 
isn’t it?”’ (JA 41) 


Thus, it will be seen that the Commission may not issue 
a cease or desist order without giving to petitioner an evi- 
dentiary hearing and respondents have not shown to the 
contrary. 
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One more point should be noted in respect to this 
Respondents have failed to discuss in any way petitid 
discussion, p. 25 of its opening brief, of the changed| form 
in which the Commission has issued its Orders to 


ference v. F.M.C., No. 19,790, decided September 2,}1966. 
This change in Commission procedure is significant and 
again leads to the conclusion that the Commission |itself 


without a full evidentiary hearing. 


Il. 


Respondents admit that there is a factual dispute 
between the parties. 


24): 


The Commission’s Order of Investigation oa (JA 


‘‘The issues raised herein do not involve any 
disputed issues of fact requiring an evidensiary 
hearing eee | 


Again, in its decision, the Commission said: ; 


“«'* © * there are no material facts in dispute.” 
(JA 12) , 


As has been seen however the Commission, in instituting 
its investigation, stated as follows: 


‘“‘The two-level rate structure manifested by! the 
above revisions to the conference tariff appears to 
be a new form of anticompetitive device, not used 
elsewhere in the foreign commerce of the United 
States, ° °°.” (JA 23) . 


But if anything is clear it is that petitioner has stated 
specifically and clearly that it can show that the rates it has 
set have been used before and in the foreign commerce 
of the United States. Respondents have three different 
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and inconsistent responses to this situation. First, respond- 
ents stubbornly repeat the Commission’s position that such 
rates have never been used before: 


«Petitioner’s conduct on its face can hardly be 
said to be a routine activity, however. The dual 
level scheme has never been used by petitioner, or 
apparently anyone else.”? (FMC 17) 


Next, respondents state, disregarding the plain and 
obvious facts, that petitioner has not suggested that the 
contrary could be approved if it were given an evidentiary 
hearing: 


66 * ® ® no suggestion was made as to what might 
be proved through an evidentiary proceeding. Peti- 
tioner merely persisted in an unreasoned assertion 
that such a hearing would disclose facts which would 
remove its system from the scope of the Commission 
decision.”? (FMC 16) 


Finally respondents, illogieally, try to prove by refer- 
ence to statements by counsel for petitioner in legal papers 
and on oral argument that the facts petitioner says it could 
show given an evidentiary hearing are untrue (FMC 15).2° 


10 Respondents try to prove that petitioner stated that similar 
rates were established by another conference and that petitioner’s 
references to the testimony in a previous Commission proceeding 
by a representative of Kulukundis Lines dealt with such rates estab- 
ished by an independent. Respondents’ citations do not bear this 
out. In response to a similar misconception by Commission Hearing 
Counsel at the oral argument Commissioner Hearn stated: “Mr. 
Maddy admitted it was independent when he used it as an example” 
(JA 42). Petitioner did offer to show that a conference had 
used such rates in the North Atlantic Trade prior to World War Il 
(JA 30), but even if this were not so, the Commission does 
not state merely that such rates have never been used by a confer- 
ence—rather, as has been seen, the Commission and now respondents 
maintain that such rates have not been “used elsewhere in the foreign 
commerce in the United States” by “anyone”. It is clear that this 
is just not so. 


Not content with these three inconsistent positiong, Tre- 
spondents say in addition that petitioner was in fact granted 
the right to produce its evidence but failed todoso: 


‘ 
“During oral argument, petitioner was affcrded 
an opportunity to file a memorandum of law sug- 
gesting any potential areas of factual disputg; as 
such, petitioner was accorded the statutory ‘hearing’ 
prescribed by the Shipping Act.”? (FMC 4) | 


There is no citation for this statement to the oral argu- 
ment nor in fact was petitioner granted the right at|oral 
argument to submit evidence or any other further plead- 
ings. Statements of counsel as to what petitioner could 
prove if given the right to submit evidence are by no 
standards of fair procedure a substitute for the right to 
submit evidence. The Commission was well aware of {hat 
was involved here, as the following exchange between .idm. 
Harllee and Hearing Counsel shows: 


‘“‘CuameMan Hartree: Let me put it one dther 


way. Do you think that it is conceivable that by 
affidavits of fact, which apparently were precluded, 
that it could be established that this two level system 
of rates was routine and was not extraordinary and 
unusual. Could you comment on that? ' 

‘Mr. Kurxe: My comments on that is that ‘it is 
already in court approved Commission cases which 
states—the Commission is enabled to look at some- 
thing which is filed, which on its face appears to be 
unusual. 

“This does on its face—it is discriminatory,— 
without further facts can compare that thing that is 
filed with the basic Conference agreement; and as 
a matter of law, not a fact, not of facts, merely by 
virtue of those two things, having a basic agreement, 
and the system, presented to it, with an apparent 
discrimination and without any further facts as a 
matter of law can determine that the conference ex- 
ceeded its authority. This was upheld in an Amerjcan 
Export Case. j 


is a factor in this cas 
In other words the con 


‘‘Cuamman HaRLee: Since affidavits of facts 
couldn’t be established, that it couldn’t be established 
—well, if this thing had been done quite a bit before— 

“Yiz. Kurse: Firstly, you have to assume that 
such a thing could be proved, that this thing would 
be not unusual, but very routine which I don’t think 
—but for your questions, should they be given the 
opportunity to try to show this has been done many 
times— 

“CaremaN HARLEE: My question is, were they 
precluded by these procedures from doing that, and 
if so, is that a factor in this case? 

“Me Kurse: They were precluded from sub- 
mitting evidence, factual evidence that this system 
might have been used by Conferences and other 
trades, that is true. 

«The next question is— 

‘sCuammas HasBLeE: Is that a factor in this 


no, 
facts we 


flag, right 

mission can no 

can take official 

this has ever been 
66 CHaIBMAN 

the Commission can take 
“Ve, Kure: Certainly. 


‘What can be learned from the confusing and inconsistent 
arguments on brief and from this exchange with Adm. 
SS 

11 The Commission did not take official notice of the tariffs. See 
the Commission's Rule 13(f)(1), 46 C.F.R. 502.226. 
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! 
Harllee is that despite respondents’ statement that' peti- 
tioner has not suggested what might be proved through an 
evidentiary proceeding, it is clear that petitioner specifically 
stated what it could prove if given an evidentiary hearing; 
that despite respondents’ statement that petitioner’ was 
afforded an opportunity to show its evidence at the oral 
argument, petitioner was afforded no such opportunity; 
that despite respondents attempt to show that the ‘facts 
petitioner says it could show at an evidentiary hearing are 
not true, there is no reason to doubt that they are true. 
What remains of the disjointed argument made by 
respondents on brief is their position that such rates jhave 
never been set before and petitioner’s position that such 
rates have been set before on a number of occasions and 
that such rates were well known in the trade to which the 
Conference’s agreement applies. : 
Consequently, it is clear from respondents’ brief that 
they now admit that there is a dispute as to facts. Peti- 


tioner was not afforded an opportunity to present its} evi- 
dence and the Commission’s order was improper for ‘that 
reason. 


Ill. 


The Commission’s finding of a § 15 violation was 
in error. 


Respondents devote much of the space in their bhief, 
alloted to this issue, to a discussion of the facts, and peti- 
tioner’s reply to this discussion is found above. As to 
the § 15 issue, respondents again quote the grounds (FMC 
13) on which the Commission found the §15 violation. 
Respondents say that petitioner does not challenge these 
grounds, if applicable (FMC 14). This is not the case. 

As petitioner pointed out, p. 28 of its opening brief, 
the Commission’s decision in Joint Agreement—Far E'ast 
Conference and Pac. W.B. Conf., 8 FMC 553 (1965); is 
quoted for the proposition that a separate approval must 
be obtained for ‘‘activity the nature and manner of effec- 
tuation of which cannot be ascertained by a mere reading 
of the basic agreement.’? The proposition for which this 
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Commission case is cited is nothing but a narrow reading 
of the old *‘plain meaning” rule and the Commission cannot 
rely on this case for the establishment of such a rule in 
law. In American Export & Isbrandtsen Lines Vv. FMC., 
334 F.2d 185 (9th Cir. 1964).% The court quotes a long 
passage from the Commission decision in that case includ- 
ing the sentence ‘Moreover, it affects third party interests 
such as the ports and facilities from which traffic is drawn, 
and it obviously is not ‘a pure regulation of intraconference 
competition.’ ”’ Surely, this concept has no application to 
the situation which the Commission has created in the 
Persian Gulf. There, for the first time, the Commission 
has approved two conferences in the same trade, and it 
is clear in this situation that the conference’s rates are 
competitive and not anti-competitive. 

The other three cases relied on by the Commission, 
cited in respondents’ brief (FMC 13) relate to new schemes, 
new courses of conduct, and new means of regulating and 
controlling competition. These cases were discussed in 
petitioner’s opening brief at page 28. 

Respondents quote language from Isbrandtsen Co., Inc. 
v. United States, 93 U.S. App. D.C. 293, 22, F.2d 51 (1954), 
and regularly use the words «dual level scheme”? (e.g. FMC 
17) and ‘‘dual level system’? (e.g. FMC 19). Isbrandtsen 
held that a dual rate contract required separate §15 ap- 
proval A dual rate contract is an arrangement in which a 
shipper contracts to to give all his patronage to the confer- 
ence and in return is usually charged about 15 per cent less 


12 Respondents have misquoted the Commission’s decision sub- 
stantially, for the Commission does not cite this case here. The foot- 
note which respondents claim to have included in their quotation, which 
appears at FMC 13 as “American Export & Isbrandtsen Lines V. 
FMC, supra,” actually reads in the Commission’s decision: “Pacific 
Coast Port Equalization Rule, supra, at 630.” Footnotes 5 and 6, 
which respondents also claim to have included in the quotation, also 
differ from the Commission’s report, for respondents have, without 
warning, expanded cach legal citation to include the Supreme Court 
reference. There are also two errors in the language quoted, pre- 
sumably inadvertent. 
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on his shipment than is the non-contract shipper. Cléarly, 
there is a world of difference between the two arrangenjents. 
The shipper is not affected by the rates set by the Canfer- 
ence here for these rates are already available in the trade. 
The Conference has set rates for the United States ‘Flag 
vessels which do not differ in any way from its ibd bk 
rates. It has also instituted rates on many items on 
carriage on foreign flag vessels. These rates are competitive 
with the already existing rates of the 8900 group of foreign 
flag carriers, Those persons who wish to use an Amefican 
flag ship have no change in rate and those persons who|wish 
to ship on a foreign flag vessel now have no significant 
change in rate but a choice of two more services on. whith to 
ship their cargo. It can be seen that no amount of repetition 
of the phrase ‘‘dual level scheme’? will make the two situa- 
tions comparable for they are as different as they could be. 
Indeed, the Commission recognized this in its order to Show 
Cause: 
“The conference already has an approved |dual 
rate system, but the above revisions appear ih no 
way to be related thereto.”? (JA 23) 

Respondents then turn to petitioner’s point that prpject 
rates, separate and different rates in most tariffs for the 
transportation of cargo to industrial projects, are analogous 
to the rates the Conference has set and that the Commission 
has never declared such rates to be illegal and that an 
examiner who investigated the situation based their legality 
on the same article of Conference agreements as does peti- 
tioner here (opening brief, pp. 29-30). 

Respondents state that: 

“« * © * as the Commission noted, the purported 


approval of project rates was nothing more than a 
comment on their existence in an examiner’s fact 


finding investigation.”” (FMC 15) 


That the Commission has not held project rates to be illegal 
is clear from its decision In the Matter of Carriage of ldili- 
tary Cargo, 7 SRR 495, 509 (1966) : ’ 


“But if petitioner's construction of Section 14b 
is now adopted, it would seem obvious that project 
rate agreements as they have existed historically 
would be illegal under that section.2* [Footnote 24: 
They normally contain few or none of the required 
provisions under Section 14b and it does not appear 
that they could and still accomplish the desired re- 
sult]. Indeed, petitioners’ sole reply to all argu- 
ments of past practice is that all of this was before 
the law was changed. Petitioners would have us 
conclude that Congress by preserving the legality of 
one traditional and historic practice, intended by im- 
plication to outlaw still another historic and, it would 
appear, equally venerable practice. We will not at- 
tribute such an intent to Congress nor de we feel that 
even petitioners really desire such a conclusion.’’ 

Respondents say that the analogy between project rates 
and the Conferences’ rates is irrevelant ‘‘since the two rate 
schemes are different on their face.” Respondents allege 
that ‘‘project rates permit the carriage at a lower rate of 
certain materials to be used only in a particular project.’’ 
(FMC 15). But some project rates are issued for all 
projects of a particular government—quite a sizable chunk 
of general cargo in some countries—and other project rates 
relate to all cargo shipped to oil fields. 

Again, this is a question of fact and assertions of fact 
by counsel are of limited utility for purposes of an adjudi- 
cation. There needs to be an evidentiary record underlying 
any decision on such an issue. 

Respondents next turn to petitioner’s point that §15 
itself specifically exempts from its scope tariff rates agreed 
upon by approved conferences. The response of these re- 
spondents is extraordinary : 


“‘Congress inserted this clause, however, to per- 
mit individual rate changes by conferences without 
prior approval, E.R. 498, on H.R. 6775, 87th Cong. 
ist Sess., p. 19’” (FMC 18). 


In its opening brief, petitioner pointed out that the Com- 
mission relies on exactly this citation for this point, repre- 
senting that this was a statement of the House Merchant 
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Marine & Fisheries Committee. Petitioner pointed out that 
the quotation relied on by the Commission is a quotation 
from a letter of its predecessor, the Federal Maritime Board, 
appended to the House Report as a routine departmental 
report. The change in the draft bill which was made t this 
provision after the letter was submitted does not follow the 
suggestion made and is not relevant here. 

Nevertheless, respondents again make the same citation 
for the same point without any explanation. Respondents 
again use the word ‘‘Congress”’ and again infer that they 
are citing a House Report when they are in reality citing an 
attachment thereto. 

Moreover, respondents’ explanation of the meaning of 
this portion of § 15 is little hard to follow. If Congress in- 
tended only to permit individual rate changes by Confer- 
ences without prior approval, is it suggested that approval 
must be obtained if five rates are changed? If ten ratés are 
changed? If every rate in the tariff is increased by 10 per 
cent—a not infrequent occurrence? Clearly, Congress in- 
tended to exempt from $15 tariff rates agreed updn by 
approved conferences, as the statute says. And accordingly, 
the Commission erred in finding that the rates set by the 
Conference were in violation of § 15. 

Respondents then assert (FMC 18) that ‘because a pro- 
posed amendment affects rates, it is not automatically ex- 
empted from the section 15 filing requirements.’’ The rates 
set by the Conference are not proposed amendments and 
they do not affect rates: they are rates. Respondents can 
cite no case where rates were held to be in an unfiled § 15 
agreement. On the other hand, petitioner has cited Empire 
State Highway Transportation Association v. Federal 
Maritime Board, 110 U.S. App. D.C. 208, 291 F.2d 336 
(D.C. Cir. 1961) which held that rates were not subject to 
§ 15. Respondents’ attempt to distinguish away the caye on 
the grounds that what was involved there was a rate change 
whereas the present case is one of ‘‘an unapproved system 
of rate differentials based on the carrier flag’’ is not con- 
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vincing. What petitioner has filed with the Commission is 
a tariff of rates, not a system and not rate differentials. 

Finally, it should be. noted that petitioner pointed out 
in its opening brief, p. 24, that the fact that the rates set by 
the Conference are competitive and not anti-competitive 
was material and relevant to the § 15 issue and that it should 
have been granted an evidentiary hearing to show such 
facts on the record. Furthermore, petitioner pointed out, 
p. 29, that the Commission has held that § 15 is intended to 
cover only anti-competitive agreements. Respondents have 
chosen not to refer to this point. 


Summary 


It is clear that respondents concede that a hearing was 
required in this case since it is an adjudication required by 
statate, and §7 of the Administrative Procedure Act [now 
5 U.S.C. § 536(d)] applies. It is also clear from respondents’ 
brief that there is a dispute as to the facts in this proceed- 
ing. The Commission was not authorized to issue its order 
without an evidentiary hearing and its order should not be 
allowed to stand. 

$15 of the Shipping Act exempts from its scope rates 
set by approved conferences and the rates set by the Con- 
ference were clearly authorized by its $15 agreement. 
Moreover, these rates are competitive and not anti-competi- 
tive in character. From the standpoint of the shippers, 
nothing has been changed in the Persian Gulf trade. The 
rates of the Conference for carriage on American flag 
vessels have not changed. There has been no significant 
change in the rates available to those who wish to use 
foreign flag vessels because the rates set by the Conference 
for carriage on foreign flag vessels are substantially the 
same as those already set in the trade by the 8900 group. 
All that has changed is that the shipper who wishes to use 
foreign flag vessels now has more services from which to 
choose. 

The Commission’s decision should not be allowed to 
stand. 


For the foregoing reasons, petitioner prays that |this 
Court: 


1. Hold that the Commission report and fina 
order of July 22, 1966 was without basis in lawjand 
contrary to Section 15 of the Shipping Act, 4916, 
as amended; 


before making a determination pursuant to Sec’ tions 
15 and 22 of the Shipping Act, 1916. 


3. Grant such other and further relief as! the 
Court may deem appropriate. ’ 


Respectfully submitted, 


Emer C. Manpy, 
Rowatp A. Carons, 
Baipvix Exvasson, 
120 Broadway, 
New York, N. Y. 10005. 
and | 
The Farragut Building, 
900 Seventeenth St. N. W., 
Washington 6, D. C. 
November 30, 1966. 


Krum, Campsgiu & Kearimae, 
120 Broadway, 
New York, N. Y. 10005. 
and 
The Farragut Building, 
900 Seventeenth St., N. W., 
Washington 6, D. C. 
of Counsel. 
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ADDENDUM 


FEDERAL MARITIME COMMISSION 
Wasuincrton 25, D. C. 


IN REPLY REF 


September 16, 1 
Elmer C. Maddy, Esquire 
Kirlin, Campbell & Keating 
One Twenty Broadway 
New York, New York 10005 


Dear Mr. Maddy: 


i 
This is to acknowledge receipt of your letter of July 26, 
1966, and to apologize for not responding sooner. 


You request a copy of legislation proposed by the Conmis- 
sion and submitted for clearance within the execative 
branch. I am informed by the General Counsel of the 
Commission that proposed legislation is not available for 
public distribution while it reposes in the Bureau of the 
Budget. Accordingly, I cannot comply with your request. 


Very truly yours, , 


/s/ Tomas Lrsr 
Thomas Lisi 
Secretary 


BRIEF FOR RESPONDENTS 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 20,350 
PERSIAN GULF OUTWARD FREIGHT CONFERENCE, 
Petitioner, 
Ve 


FEDERAL MARITIME COMMISSION and 
UNITED STATES OF AMERICA, 


Respondents. 


ON PETITION TO REVIEW AN ORDER OF 
THE FEDERAL MARITIME COMMISSION 


DONALD F, TURNER JAMES L, PIMPER 
Assistant Attorney General General Counsel 


IRWIN A, SEIBEL ROBERT N. KATZ 
RICHARD A. WEGMAN Solicitor 
Attorneys 

JOSEPH F, KELLY, JR. 
Department of Justice Attorney 


Washington, D. C. 4 Federal Maritime Commission 
November 14, 1966 
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QUESTIONS PRESENTED 


1. Was the Commission's order of July 22, 1966, improper because the 


Commission has no authroity to issue a cease and desist order in this case 

without a full evidentiary hearing, under sections 15, 22 and 23 of the 

Shipping Act, 1916, as amended (L6 U.S.C. $§ 81h, 821, 822), sections 5 

and 7 of the Administrative Procedure Act (5 U.S.C- §§ 100), 1006), and 

the Cammission's own Rules of Practice and Procedure (46 C.F.R. § 502.142)? 
2. Was the Cosmission's decision of July 22, 1966, contrary to section 

15 of the Shipping Act, 1916, in that it found that the Conference's rate 

structure was unauthroized by the Conference's approved agreement as a 


matter of law? 


COUNTERSTATEMENT OF THE CASE .-c-ccucnccccccccccccccccccnpes 


poe 


SUMMARY OF ARGUMENT ..-ccccccccccccsccccccsccccccccccorcs 


ooo 


ARGUMENT .ccccccccccccccccccccccsccucccecccsesccsccccosss 


I. SINCE THERE WERE NO UNRESOIVED ‘FACTUAL ISSUES, 
THE COMMISSION'S ORDER WAS AUTEORIZED EVEN 
THOUGH A FULL EVIDENTIARY a WAS NOT HELD..|... 


THE COMMISSION CORRECTLY FOUND 'THAT THE TWwO- | 
LEVEL RATE SYSTEM WAS NOT WITHIN THE SCOPE | 
OF PETITIONER'S BASIC CONFEREN(E AGREEMENT 
AND THAT THE SYSTEM THEREFORE KEQUIRED THE 
COMMISSION'S SEPARATE SPECIFIC APPROVAL. -..----| 


CONCLUSION .ccccccccccccccccccccccccccesecscesesccccccess 
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COUNTERSTATEMENT OF THE CASE 


This is a petition to review a final order of the Federal Maritime Com- 
mission (Commission) issued and served on July 22, 1966, pursuant to the 
Shipping Act of 1916, c.451, 39 Stat. 728, as amended, 46 U.S.C. 8801 et seq. 
(Act). The order was issued in the Commission's Docket No. 66-27, The Persian 


Gulf Outward Freight Conference (Agreement No. T100) - Establishment of a 


Rate Structure Providi for Bi r Rate Levels for Service via American- 


Flag Vessels versus Foreign Flag Vessels. Jurisdiction to review the Com- 
mission’s order is conferred on this Court by 28 U.S.C. $23h1 et seq. 


The Persian Gulf Outward Freight Conference is a conference of water 

carriers trading from United States Atlantic and Gulf ports to ports in the 
Persian Gulf and adjacent waters. The conference was composed of both American 
flag and foreign-flag ships until 1959 when the foreign-flag carriers with- 
@rew and subsequently sought approval for their own ratemaking agreement, 
No. 8900, establishing 2 second ratemaking conference in the same trade. Agree- 
ment No. 8900 was approved by the Federal Maritime Commission pursuant to 
section 15 of the Act, 46 U.S.C. $814, and the Commission's order of approval 
was affirmed by this court in Persian Gulf Outward Freight Conference v. 
Federal Maritime Commission, U.S. App. D.C. ___> 361 F.2d 80 (D.C. Cir. 
1966). 

Petitioner basically derives its authority to set rates from its Agree- 


ment No. 7700, approved May 28, 1946. Article I of that agreement states: 


This agreement covers the estat lishment and mainten- 
ance of agreed rates, charges and practices for or in 
connection with transportation of cargo by members of his 
Conference. . 


On March 10, 1966, petitioner filed with the Commission "revisions" of its 
freight Tariff No. 8, F.M.C. No. 1, effective the following day. The “revisions” 
affected the rates on certain commodities already carried in the trade by 
providing for a two-level rate structure. One rate applied th shipments on 
American flag conference vessels, while another lower rate eas charged for 
shipments on foreign-fleg conference vessels. Petitioner has, not filed the 
two-rate structure as an agreement or modification subject to Commission appro- 


val pursuant to the requirements of section, 15 of the Act, which states: 


Sec. 15. That every common carrier by water, or other 
person subject to this Act, shall file immediately |with 
the Commission a true copy, or, if oral, a true and com- 
plete memorandum, of every agreement with another such 
carrier or other person subject to this Act, or modifi- 
cation or cancellation thereof, tb which it may bea 
party or conform in whole or in part, fixing or Pee 
ting transportation rates or farek; giving or receiving 
special rates, accommodations, or; other special privileges 
or advantages; controlling, regulating, preventing, or 
destroying competition; pooling or apportioning earnings , 
losses, or traffic; allotting ports or restricting! or 
otherwise regulating the number and character of sailings 
between ports; limiting or regulating in any way the 
volume or character of freight or passenger traffic to 
be carried; or in any manner providing for an exclusive, 
preferential, or cooperative working arrangement. | The 
term "agreement" in this section includes understandings , 
conferences, and other arrangemerts. 


An order to show cause issued from the Commission on April 19, 1966, 
airecting petitioner to show why the March 11, 1966, tariff "revisions" should 
not be declared unlawful and ordered stricken fran the tariff. The proceeding 
was limited to the submission of memoranda of law and oral argument which 
took place before the Commission on June 22, 1966. On July 12, 1966, the 
Commission issued its report in Docket No. 66-27, which ordered petitioner to 
"cease and desist from carrying out the two-level system” until such time 
as it may be specifically authorized by an agreement approved by the Com- 
mission-. The two-level rates were found not to be authorized by any presently 
approved conference agreement and were therefore ordered stricken from the 
tariff. 


A Petition for Review was filed with this court on July 26, 1966. The 


Commisssion was petitioned on July 26, 1966, for a stay of its order pending 


judicial review and, in the alternative, for a temporary stay of the order 
pending a ruling by this court on the Conference's application for an inter- 
locutory injunction to restrain enforcement of the Commission's order until 
the hearing and determination of its Petition for Review. On August 2, 1966, 
the Commission granted a stay of its order only until such time as this court 
could consider and act on an application for stay and interlocutory injunction. 


The application was denied on August 30, 1966. 


SUMMARY OF | ARGUMENT 


Petitioner, a conference of steamship carriers, failed|to file for 
Commission approval an agreement which established a rate structure based on 
| 
carrier flag. The Commission issued an er directing petitioner to show 
} 


cause why the agreement should not be str}cken. At the hearing on the order 


to show cause, the only issue before the ssion was whether or not the dual- 


level rate agreement was encompassed by the basic ratemaking agreement; if not, 
Commission approval would be required. oral couse petitioner was 
afforded an opportunity to file a memo um of law micadceine any potential 
areas of factual dispute; as such, petitioner was accorded the statutory 
"hearing" prescribed by the Shipping Act.j There were no unpesoived factual 
disputes requiring that the Commission conduct an evidentiary hearing. The 
question whether the system satisfied stafutory standards was not before the 
Commission, and evidence on this issue wopld have been pede! 

The Commission's finding that petitibner's dual-level rate agreement 


was not covered by any Commission-approved ratemaking agreement, being a final 


determination, may be enforced through a ¢ease and desist order. The Com- 
mission's authority to issue such orders has been upheld él many occasions. 
Finally, the Commission properly contluded that petitioner's rate system 
was an unfiled and unapproved rate agreempnt which violated section 15 of the 
Act. The Commission correctly found that/the rate structure did not fall within 


the statutory exemption for individual rate changes or interstitial rate 


The Commission order on review shoulfl be affirmed. 


ARGUMENT 


I. SINCE THERE WERE NO UNRESOLVED FACTUAL ISSUES, THE COMMISSION'S ORDER 
WAS AUTHORIZED SVEN THOUGH A FULL SVIDENTIARY HEARING WAS NOT HELD. 


eo 


Petitioner argues that a full evidentiary hearing was required to resolve 
the factual issues raised by the Commission's order to show cause. Absent. 
the opportunity to present its evidentiary case, it is argued, no cease and 
desist order could issue against petitioner. 

Respondents take the position that the Commission order was authorized 
and appropriate since petitioner was afforded a statutory hearing and there 
were no issues of fact which required an evidentiary hearing. 

At the outset, it is noted that the Commission action was instituted, 
not under section 23 of the Act as petitioner maintains, but under section 22, 
46 U.S.C. $821, and the Commission’s Rule of Practice and Procedure 5(f), 

46 C.F.R. $502.66. Rule 5(f) states: 

The Commission may institute a proceeding by order 
to show cause. The order shall be served upon all 
persons named therein, shall include the information 
specified in Rule 10(c), may require the person named 
therein to answer, and shall require such person to 


appear at a specified time and place and present evidence 
upon the matters specified. 


See also, United States Navigation Company v. Cunard Steamship Co., 284 U.S. 
474 (1932). Nevertheless, whether a section 23 order or not, it is conceded 


that a hearing is required, since this is an adjudication. Philadelphia Co. 


v. Securities and Exchange Commission, 84 U.S. App. D.C. 73, 175 F.2a 808 
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(D.C. Cir. 1949). The question is what s of a hearing will suffice to 
meet the constitutional and statutory req rements? | 
Rule of Practices and Procedure 12(b)} 46 C.F.R. 502.142, gives the 
Commission the authority to define the issfes for its hearings and speci- 
fies that in proceedings "in which a hearihg is required by statute, formal 


hearings shall be conducted pursuant to settion 7 of the Administrative 
| 
| 


Procedure Act." Section 7, now 5 U.S.C. §656(a) states: 


- « « Any oral or documentary evidence may be received, 

put the agency as a matter of icy shall provide| for 

the exclusion of irrelevant, immaterial, or unduly|repe- 
titious evidence. A sanction may not be imposed or rule 

or order issued except on consideration of the eke record 
or those parts thereof cited by a party and supported by 
and in accordance with the reliable, probative, d sub- 
stantial evidence. A party is entitled to present) his 

case or defense by oral or documentary evidence, to sub- 


mit rebuttal evidence, and to conduct such cross-examina- 
tion be required for a full and true disclosure 


as 
of facts... (Smphasis Supplied). 


But the section is not interpreted as requiring a full evidentiary hearing 
jn all cases. In American Export & Isbrarnitsen Lines v. Federal Maritime 
Commission, 334 F.2d 185 (9th Cir. 1964), the Ninth Circuit nad before it an 
order issued by the Commission directing e Pacific Coast buropean Conference 
(PCEC) to show cause why & port equalization system, filed as an amendment to 
the general rules section of the conterence freight tariff,| should not be 
declared unlawful and stricken from the tariff. The administrative proceeding 
was limited to the submission of affidavits of fact and nenorande of law, 
but no affidavits were submitted. One of PCEC's arguments was that the Com- 
mission failed to conduct an evidentiary type hearing and make findings of 
-6- | 
| 


fact. The court found, inter alia, that there were no issues of fact raised 
in the order to show cause. Whether or not the proposed port equalization 
“amendment” was encompassed by the conference's basic tariff agreement was 
held to be only 2 question of law for Commission determination and the 
opport:: ity for the parties to submit memoranda of law and argue orally was 
held sufficient to satisfy the hearing requirement. The case is closely 
analagous to the ome now before this court. 

Quoted at length in American Export & Isbrandtsen is the opinion in 
Producers Livestock Market ing Association Vv. United States, 241 F.2d 192 
(10th Cir. 1957), affirmed 356 U.S. 282 (1958). There, @ public utility 


stockyard company issued a regulation which would restrict certain practices 


of marketing agencies. The Secretary of Agriculture concluded that the 


regulation was invalid and the stockyard company sought review. The appellate 
court framed the issues in terms of whether oF not the regulation had any 
possible lawful application to the statutory duties imposed upon the company 
and the marketing agencies to furnish reasonable stockyard services. No 
determination could be made, the stockyard company argued, unless there was 
a "full hearing” Sees accordance with the provision of the governing act and 
regulations. However, the court found the regulation invalid on its face 
and answered petitioner’s argument by saying: 
Although 9 C.F.R. 202.2(g) defines “hearing” to be 
"that part of the proceeding which 4nvolves the sub- 
mission of evidence”, it 4s fundamental to the law that 


the submission of evidence 4s not required to characterize 
"a full hearing” where such evidence is 4mmaterial to the 


may de 


issue to be decided. In construing a similar provision 
of the Interstate Commerce Act,/49 U.S.C.A. 81 et/seq., 
the Supreme Court has defined a} full hearing as one in 
which ample opportunity is afforded to all parties to 


make, by evidence and argument,}a showing fairly 


equate 


to establish the propriety or impropriety, from the 


standpoint of justice and law, pf the step asked 
taken. Akron, C. & Y. Ry. Co. p. United States, 
184, 43 S.Ct. 270, 67 L.Ed. 605, Where no ge’ 
material issue of fact is presemted the court or 
istrative body may pass upon the issues of law 


to be 
261 U.S. 
or 


ter 


according the parties the right of argument. This was 


done in the instant case ani coustitutes a "full 
for consideration of the limited contention made 


hearing" 
by the 


petitioner in its complaint and by its election not to 


submit evidence. 241 F.2d at 196. 


The Commission on other occasions has invoked the show cause procedure 


| 
in relation to section 15 violations and \issued an order without an evidentiary 


hearing where there were no factual issuds to be resolved. 


See, for example, 


| 
In Re Pacific Coast Buropean Conference, |7 F.M.C. 27 (1961); and Pacific 
erage, 4 F.M.B. 696, 703 (1955) 


5 F.M.B. 65, 72 (1956). Non-Commissiion ¢ases which support the obvious con- 


| 
clusion that no evidentiary hearing is r quired where no factual disputes 


exist are NLRB v. J.R. Simplot Company, 22 F.2d 170 (9th 
Mississippi River Fuel Corp. v. Federal Commission, 


Cir. 1963)3 
108 U.S. App. D.C. 


284, 281 F.2d 919, 927 (D.C. Cir. 1960),}cert. denied, 365| U.S. 827 (1961); 


and Sun Oil C v. Federal Power ssion, 256 F.2d 


cert. denied 358 U.S. 872 (1958). 


233 (Sth Cir. 1958), 


hearings and agency 
| 


Of great consequence is the rather elementary propo- 
sition that the method of trial is designed for resolving 
issues of fact, and that the method of argument, not the 
method of trial, is normally the appropriate oral process 
for resolving non-factual issues of law and policy and 
@iscretion . .. Curiously enough, this simple proposi- 
tion is often misunderstood by both agencies and courts. 
Agencies sometimes develop non-factual issues of policy 
by having “witnesses” express argumentative opinions, and 
by having oppos ing counsel present argument in the form 
of cross-examination. 


* * * 


The method of triel is never required except when 
facts are in @ispute. The true principle has been 
stated by the Tenth Circuit: "fit is fundamental to 
the law that the submission of evidence is not required 
to characterize ‘a full hearing’ where such evidence is 
immaterial to the issue to be decided . .. Where no 
genuine or material issue of fact is presented the court 
or administrative body may pass upon the issues of law 
after according the parties the right of argument. 
Davis, Administrative Law, $7.01 (1958), quoting Producers 
Livestock Marketing Association v..United States, Supra. 


Petitioner cannot properly rely on the case of Morgan v. United States, 
298 U.S. 468 (1936). That case, again involving the Packers and Stockyards 
Act, never considered the possibility of having a non-evidentiary hearing 


where there were no factual issues. Rather, where there was extensive evidence 


on the record, a "full hearing” was considered as requiring the Secretary 


of Agriculture to himself review and consider that evidence, and no other, 


since he was the one who made the administrative decision. Id. at 481. 
The case is factually inapposite. 
Nor can petitioner rely on The Final Report of the Attorney General's 


Committee on Administrative Procedure, 1941. As petitioner stresses, 
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"(t)he forum itself must be one which is prepared to receive and consider 
all that he offers which is relevant to the ‘controversy-" But it is the 
Commission, not the petitioner, which is empowered to determine relevancy, 
Rule of Practice and Procedure 10(g), 46 C.F.R. $502,147, and ana| in its Notice 


of Hearing, the Commission is instructed to inform petitioner! of "the terms, 


substance, and issues involved, or the ‘matters of fact and law asserted, 


as the case may be." (Emphasis supplied). 


| 
Petitioner makes much of the fact that the Commission's Report designates 


the issue before it a "legal" one. It seems clear, however, ‘that the Com 

mission's categorization of its finding as “egal” merely expresses its 

belief that no factual issues were raised which would require the introduction 

of evidence. If, in fact, there was no need to adduce additional facts 

through the taking and weighing of evidence, the Commission cannot be faulted 

for making an unauthorized "legal" determination. The ultimate conclusion 

of the Commission, therefore, should be given the weight traditionally accorded 

administrative decisions rooted in the Commission's view of the facts. Inter- 

national Packers , Ltd. v. Federal Maritime Commission, —_—US- App. D.C. > 

356 F.2a 808 (D.C. Cir. 1966). | 
Neither can it be maintained ees this Court does not have before it 

a satisfactory record for review. ee icle 1 of the basic ‘agreement, against 

which the conference's dual-level scheme is to be measured, ‘4s recited in the 

Commission's Report at (JA - 8). ‘The nature of the dual-leyel agreement 

is also described in the Report as well as in petitioner's brief. No reason 


has been suggested why the inclusion of the “yevision" language itself would 


aid the court. 

Petitioner's argument continues with a lengthy attack on the Commission's 
statutory authority to issue cease and desist orders without a full hearing 
before a violation of section 15 is found. It concludes that the statute's 
legislative history demonstrates that Congress chose to withhold pre-violation 
cease amd desist authority despite vigorous Commission attempts to obtain the 
power. None of the quoted history treated the instant problem, however, since 
the Commission and Congress were concerned only with the authority to issue 
interim orders designed to preserve the status quo. So, in Trans-Pacific 
Freight Conference of Japan v. Federal Maritime Board, 112 U.S. App. D.C. 20; 
302 F.2a 875 (D.C. Cir. 1962), cited by petitioner, this court held that the 
Commission had no statutory authority to issue a cease and desist order in 
advance of a determination on the merits as to whether @ practice under an 
approved agreement constitutes a violation of the Act. This court speci- 
fically declined to express a view as to the Commission's authority to issue 
such an order prohibiting the use of an unapproved agreement , recognizing 
that different considerations might be jnvolved. Id. at 879, footnote 8. 
Moreover, the present case is aifferent from Trans-Pacific. First, here 
petitioner was attempting to carry out an unapproved agreement. Second, 
there was a violation of section 15 since it is unlawful to carry out an 
unapproved agreement. Third, the order issued in this case is not inter loc- 
uiery or interim, but final since nothing more remained to be done by the 


Commission after it determined that there was no approved agreement with respect 


to the dual level scheme. See brief for petitioner, p- 1; see also 
| 
American Export & Isbrandtsen Lines v. Fedeyal Maritime Commission, supra, 
| 
approving the use of a similar show cause ofder as to the use| of an unapproved 


agreement. 


Given the right of the Commission +0 hpld a non-evidentiary hearing where 


there are no factual disputes and given the| Commission's authority to issue 


cease and desist orders when a conference is operating under jan unapproved 


agreement, the only issue is whether this yarticular petitioner, in this 
particular proceeding had a right to preseyt evidence in support of its 
position. We submit that it did not. | 

It must be emphasized that the Commisgion had a very narrow issue pefore 


i 
it: Was the language of the basic agreemeyt broad enough to encompass peti- 


tioner's dual-level system? The approvability of the system in a section 15 
filing proceeding was not at issue for petitioner claims that no further 
approval is necessary since,in its view, the use of the system is authorized 
by the Commission's approval of the basic agreement. There |was thus no issue 
before the Commission whether the system met the standards of section 15, i.e, 
whether the dual-level system was aiscrimibatory or unfair as between carriers, 
operated to the detriment of the United States, or was tiles to the public 
interest. Had such been the issue, & evidentiary hearing might well have 


been required. | 


THE COMCSSION CORRECTLY FOUND THAT THE TWO-LEVEL RATE SYSTEM WAS 
NOT WITHIN THES SCOPE OF PETITIONER'S BASIC CONFERENCE AGREEMENT AND 
THAT THE SYSTEM THEREFORS REQUIRSD THE CONMISSION'S SEPARATS 
SPECIFIC APPROVAL. 


The basic “coverage” provision in Article 1, Agreement No. 7700 states: 


This agreement covers the establishment and maintenance 
of agreed rates, charges and practices for or in connection 
with transportation of cargo by members of this Conference. 


The Commission, in finding that the agreement did not encompass petitioner's 
system, cited five grounds established in earlier relevant cases for its con- 


clusion, saying: 


Separate section 15 approval has been required by the 
Commission and its predecessors for arrangements (1) 
introducing an entirely new scheme of rate combination 
and discrimination not embodied in the basic agreement 
(the dual rate contract) /Isbrandtsen Company, Inc. v. 
United States, 93 U.S. App. D.C. 293, All F.2d 51 (1954), 
certiorari denied 347 U.S. 990, 74 S.Ct. 852, 98 L.Ed. 
112% (1954)7; (2) representing a new course of conduct 
(Prohibition of brokerage on 4 particular shipment ) 
[american Union Brass por’ v. River Plate & Brazil Con- 
ferences, 5 F.M.B. 210, 221 (1957) > aff'd sub nom. 
American Union Transport v. United States, 103 U.S. 
App. D.C. 229 certiorari denied, 350 U.S. 828, 79 S.Ct. 
46, 3 LeEA. 6 (1958) 257 F.2a 607, 613 (1958)/3 (3) 
providing new means of regulating and controlling com- 
petition (port equalization system) /American Export and 
Isbrandtsen Lines v. Federal Maritime Commission, supra/; 
() not limited to the pure regulation of intraconference 
competition /Ia/; or (5) constituting an activity the 
nature and manner or effectuation of which cannot be 
ascertained by a mere reading of the basic agreement 

nt - Far Eastern Conference and Pacific 


[Joint Agreeme: 
Westbound Conference, 5 F.M.C. 553, 5 Footnotes 


included). 


Seok ge 


Petitioner does not challenge these unds, if applicable, as bases 
for a conclusion that a new tariff arrang t cannot be effectuated as part 
of a blanket ratemaking agreement such as i "coverage" ‘Language. Presun- 
ably, these court-tested criteria are valid|standards to guide the Commission. 
Application of but one of these guidelines js sufficient to invalidate the 
"yevisions". The Commission found all ‘five|to be applicable to petitioner's 
dual-level system. However, petitioner so t to remove its isystem from the 


| 
scope of at least some of the earlier Commission decisions which held a rate 


’ i 
system unapproved if it constituted a "new" course of conduct. See Isbrandt- 


sen Co., Inc., v. United States, 93 U.S. App. D.C. 293, 211 F.2d 51 (D.C. 
Cir. 195), cert. denied, 347 U-S. 990 (195). At the oral argument before 


the Commission, petitioner's counsel stated: 
If it introduces an entirély new scheme or rate 
combination and discrimination not embodied in the| 
' basic agreement, it represents a new course of con+ 
duct, a new arrangement for the regulation and control 
of competition -- not limited to the pure regulation of 
intra-conference competition, or constitutes an activity, 
the nature of which cannot be ascertained by a mere 
reading of the basic agreement —- yet, I submit to you 
the mere recital of these tests tp determine whether 
there is a Section 15 violation snow that many, if} not 
all of them, raise factual issues. A hearing would 
develop that the adoption of these rates are not an 
entirely new scheme of rate combination and discrimi- 
nation. These types of rates have been utilized pre- 
viously in this trade by the Kulukundis -- this is 
developed in the record in 1079. ‘They have been | 
utilized on occasion in the India trade. I also | 
believe that prior to World War II in the North Atlantic 
trade the conference maintained a two-level rate system 
based upon the type of ship involved. (JA - 30).| 


’ 


= th 


Bven if the "new scheme” test were the sole criterion for determining the 
necessity of filing an agreement or modification for approval, which it is 
not, petitioner was not denied an opportunity to demonstrate to the Commission 
that as a matter of fact its dual level arrangement was not new. In its 
Reply to Order to Show Cause (JA 27), the conference referred to Commission 
Docket No. 1079 and suggested that testimony therein indicated that a similar 


rate structure had been established earlier by another conference. The alleged 


conference referred to in Docket No. 1079 was Kulukundis and was discussed 


in the transcript ' (JA 30). On rebuttal, however, hearing counsel demon- 
strated the irrelevance of petitioner's reference by pointing out that 
Kulundis consisted’ of two independent corporations, one American flag, one 
foreign. Kulukundis was not even a conference (JA 30, 42). 

Petitioner also suggested in its brief and on argument that there was 
no new scheme as a matter of fact because a scheme of "project rates” had 
been allowed by the Commission without having to be filed for approval. 

(JA 28-31). Project rates permit the carriage at a lower rate of certain 
materials to be used only in a particular project. The suggestion of @ 
factual dispute by analogy is also irrelevant since the two rate schemes are 
different on their face and, as the Commission noted, the purported approval 
of project rates was nothing more than a comment on their existence in an 
examiner's fact finding investigation (JA 39). 

Indeed, an examination of the cases which have considered the inclusion 
of unapproved agreements as amendments to approved agreements discloses that 


there have been few areas of dispute conducive to evidentiary hearings. In 
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the American Export _& Isbrandtsen case, supfa, for example, no party took 
advantage of the opportunity to submit affidavits of fact. In the present 

| 
matter, the Commission was apprised of no real factual controversies although 


the oral argument indicates that petitioner| was given an opportunity to do so. 


Although Chairman Harllee questioned petitioner's counsel at} length concerning 
| 

the cases raised by hearing counsel in which conference agreements were 

required to be filed for approval rather than included as amendments to 


existing agreements (JA - 35, lil ), no suggestion was made las to what might 
’ 
be proved through an evidentiary proceeding. Petitioner merely persisted 
| 
in an unreasoned assertion that such a heaving would disclose facts which 


would remove its system from the scope of the Commission ae: 


Moreover, the language in Isbrandsen Co. Inc. Vv. United States, Id. 


is appropriate: 


"agreements" referred to in tae Shipping Act are defined 
to include "understandings, conftrences, and other arrange- 
ments." Clearly, a scheme cf dubl rates like that involved 
here is an "agreement" in this sense. It can hardly be 
classified as an interstitial sort of adjustment since it 
introduces an entirely new scheme of rate combination and 
discrimination not embodied in tvhe basic a eann But 
even if it were not a new agreement, it would certainly 
be classed as a "modification" cf the existing basic 
agreement. In either case, $15 requires that such agree- 
ments or modifications "shall be lawful only and as 
long as, approved” by the Board. Until such approval is 
obtained, the Shipping Act makes: it illegal to institute 
the dual rate system. 211 F.2d at 56. | 


The Commission has held that routine ' day-to-day activities of the Com- 


mission need not be separately filed under section 15. See Ex Parte hy 


| 
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Section 15 Inquiry, 1 U.S.S.B. 121, 125 (1927); Joint Agreement Between Member 
Lines of the Far Bast Conference and the Member Lines of the Pacific Westbound 
Conference, $ F.M.C. 553 (1965). Petitioner's conduct on its face can hardly 
be said to be a routine activity, however. The dual level scheme had never 
been used by petitioner, or apparently anyone else. Further, it eantemplated 
two entirely separate rate structures based on the carrier flag and was 
@esignea to affect non-intraconference competition. It could hardly be 
regarded as a mere interstitial change to petitioner's approved and effective 
rate scheme. 

The Commission simply held that petitioner's dual level system was an 
agreement which had not been filed and approved under section 15. Implemen- 
tation of unfiled agreements is expressly made unlawful by the statute. 
Petitioner argues, however, that section 15 permitted the use of the dual- 
level system as a tariff rate, without filing and approval, basing their 
argument upon the following statutory language: 

. « - except that tariff rates, fares, and charges, and 
classifications, rules, and regulations explanatory 
thereof (including changes in special rates and charges 
covered by section lb of this Act which do not involve 
a change in the spread between such rates and charges 


and the rates and charges applicable to noncontract 
shippers) agreed upon by approved conferences, and 
changes and amendments thereto, if otherwise in accord-= 
ance with law, shall be permitted to take effect without 
prior approval upon compliance with the publication and 
filing requirements of section 18(b) hereof and with the 
provisions of any regulations the Commission may adopt. 


Congress inserted this clause, however, to permit individual rate changes 


by conferences without prior approval, H.R. 498, on H.R. 6775, 87th Cong. lst 
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Sess., p- 19. Petitioner's system does not qimply provide for) individual 

rate changes, but rather an entire structurejof rates incorporating an unpre- 

cedented dual-level approach, based on carrifr flag. Moreover, the cases 

cited in the Commissioner's Report are pone t Avene with the concept that merely 
| 


because a proposed amendment to an agreement affects rates, it is not automa- 


| 
tically exempted from the section 15 filing requirements. As | Chairman Harllee 
| 


pointed out at the hearing, the port equalization system described in American 
Export_and. Isbrandtsen Lines v. Federal Maritime Commission, supra, was also 


designed to affect rates. (JA - 38). Nevertheless the system was 
not exempted from the filing requirements. 
Petitioner relies on Empire State Highway Transportation Association v. 
Federal Maritime Board, 110 U.S. App. D.C. 208, 291 F.2d 336 | (D.C. Cir. 1961) 
which held that a particular modification i a rate need not [be filed for 


approval. That case, however, involved a rate change and not an unapproved 
| 
system of rate differentials based on ‘the chrrier's flag. Moreover the court 


cited Isbrandtsen Co., Inc. ¥- United States, supra, and commented that "a con- 
ference agreement is not a canopy under which to inaugurate without prior 
Board approval a dual contract system of charges or rates. As the Board 
argues, 'A tariff change and modification of the pasic axrepsient may some- 


an 


times be a matter of degree. 


In sum, the Commission decided only the narrow question of whether the 


dual-level system was encompassed by the general "coverage" of the basic agree- 
ment. It concluded that the scheme waz not .t Since petitioner's scheme was not 
excepted under section 15, there was a violation of that statute. 
| 
CONCLUSION | 


| 
For the reasons stated above, the order under review should be affirmed. 
| 


| 
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